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CURRENT TOPICS. 


In the United States District and Circuit 
courts, at Memphis, last week, the following 
rulings were made by Hammonp, J.: A bank- 
rupt, who is a merchant, and proposes to en- 
gage in commercial pursuits, should be allowed 
a plain and cheap gold watch, his only time- 
piece, as an article of necessity; re Steele. 
An attaching creditor will be admitted to de- 
fend against an involuntary petition which 
would avoid his attachment: re Shane, There 
is no discretion in the circuit court to stay pro- 
ceedings in a suit on a judgment from another 
State, to await a writ of error, which does not 
operate as a supersedeas: Dawson v. Daniel. 
Where a married woman as administratrix sues 
in her representative character, she is entitled 
to the exception in favor of coverture contained 
in the statute of limitations: Rumford Chem- 
ical Works v. Oliver. 





In Gibbs v. Randlett, 19 Alb. L. J. 14, it is 
held by the Supreme Court of New Hampshire 
that an action will lie against one who induces 
a sheriff to refuse sufficient bail of a person 
arrested at his instance. Brineuam, J., said: 
‘** The defendant claims that he is not liable un- 
less he acted maliciously and without probable 
cause. This is not an action for malicious pros- 
ecution. It is for doing an illegal act by the de- 
fendant that injured the plaintiff. Although 
it was done in the execution of legal process, 
yet it was an act in abuse of that process. It 
was an imprisonment of the plaintiff under the 
process, when the right to do so had ceased. 
It was an act equally illegal whether the orig- 
inal action was malicious or in good faith, 
with or without probavle cause, and the end 
of it can have no legal or logical connection 
with the plaintiff’s right to recover in this suit. 
An action may be sustained without alleging 
or proving malice, or a want of probable 
cause, when one brings a suit in the name of 
another without authority. Foster v. Dow, 
29 Me. 442 ; Bond v.Chapin, 8 Metc. 31; 1 Hil- 
liard on Torts, 417, § 5; Moulton v. Lowe, 32 
Vol. 8—No. 3. 








| Me. 466.’ Ithas been frequently decided that 








for refusing to take sufficient bail legally offer- 
ed, an action on the case will lie against the 


| sheriff. Smith v. Hall, 2 Mod. R. 31; 6 Bacon’s 


Abridgment, Salmon v. Percival, 3 Croke, 
196; Cresswell v. Houghton, 6 T. R. 
355; Millne v. Wood, 5 C. & B. 587; 2 Hil- 
liard on Torts, §3,260, §4; Evans v.Foster, 1 
N. H. 374, and in the case at bar, the sheriff 
acting by direction of the defendant, the latter 
became a principal. 2 Hilliard on Torts,213, 
§31. 





Tue question of an agreement to make an 
agreement came before the English Court of 
Appeal, in the late case of Bertel v. Neveuz, 
39 L. T. (N.S.) 257. There was a correspond- 
ence concerning an agreement for personal 
service. The employer’s letter stated in de- 
tail the terms of the proposed engagement, 
and concluded: ‘‘ Finally, I should yet have 
many observations to make to you, but’ time 
does not allow me. We can, therefore, talk 
about this here, and afterwards put the whole 
on stamped paper. I reckon upon you being 
here on Monday or Tuesday at latest, and 
should be obliged by your giving me notice. In 
haste. Yours truly, Neveux.’’ The employee 
went from Paris to London pursuant to this 
notice, and served a fortnight, but no further 
contract was made. In an action for wrongful 
dismissal the employee relied on the proposi- 
tion that the terms were sufficiently stated to 
make a case for the jury, in connection with 
the evidence of part performance. The court 
ordered a non-suit. CorreripGer, C. J., conce- 
ded that if the terms had been all stated in the 
letter, the lack of a stamped agreement would 
not have availed. But the court agreed that, 
it being apparent from the whole letter that it 
was a progress of negotiation not the con- 
cluding of an agreement, part performance 
could not avail, because there was no agree- 
ment of minds shown to which the part per- 
formance could apply. If the conclusion can 
be questioned, it would be upon the ground 
that since the employer had requested the em- 
ployee to come and enter his service, the ques- 
tion whether the circumstances of the service 
rendered made out a waiver of the employer’s 
reservation of a right to suggest other terms, 
in addition to those mentioned, should have 
been submitted to the jury. See Chinnoch 
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v. Marchioness, 12 L. T., N.S. 251, 4 
DeG., J. & S. 638; Rossiter v. Miller, 39 L. 
T., N. S. 173. rev’'g L. R,5 Ch. Div. 648; 
Brogden v. Metrop. Rev. Co., L. R. 2 App. 
Cas. 666 ; Ridges v. Wharton, 6 H. of L. Cas. 
238; Winnv. Bull, L. R. 7 Ch. Div. 29; Jones 
v. Victoria Graving Dock Co., L. R. 2 Q. B. 
$314; Buxton v. Rust, 1 Moak’s Eng. 139, 19; 
Newberry v. Wall, 65 N. Y. 484; Beckwith v. 


_ Talbot, 95 U.S., (5 Otto,) 289; 15 N.Y. 


Daily Reg. 4. 








REFORMATION OF THE DEED OF A 
MARRIED WOMAN. 


The recent decision by the Supreme Court 
of Indiana in the case of Hamer v. Medsker 
(not yet reported), has already been made 
the subiect of two articles in this Journal un- 
der the above title. See 7 Cent. L. J. 182, 434. 
The contrary views expressed by the writers 
of these two articles, the remarkable paucity 
of authority on the subject, and its great in- 
terest and importance, may justify its further 
discussion. 

The point decided in Hamer v. Medsker is 
correctly stated in the abstract reported in 
this Journal, vol. 7, p. 77. This statement is 
made in justice to the reporter, and for the 
benefit of the writer of the first article above 
referred to, who seems to think the error in 
that case may have been in the pen of the re- 
porter, and not in the judgment of the court. 

The rule laid down in that case is this: A 
mere mistake in the description of lands in- 
tended to be conveyed by a married woman 
by adeed in other respects in conformity 
with the statute, where she has received 
the purchase money and surrendered pos- 
session, may be corrected as against her and 
her heirs. 

It may be that there is no precedent for 
this decision, but that alone is not sufficient 
to condemn it- A rule so eminently just, and 
affording a simple remedy, when in many 
cases were it disallowed, none other could be 
had, either at law or in equity, should be per- 
mitted to stand without precedent, if, indeed, 
it is not subversive of some statute, or of 
some older and more valuable rule of law. 
And though the court in rendering this deci- 
sion may have gone farther than any other 
court of equity had ever before gone, in order 














to relieve against mistake, and taken a ground 
which other courts have deemed untenable, it 
is certainly not the first instance of progress- 
ion in the development of this very important 
branch of equity jurisdiction. For the lib- 
eral disposition of courts of equity to relieve 
against mistake, has always been restrained 
by the miserly rules of the common law. It 
was first contended that the whole doctrine 
was in derogation of the inexorable rule, that 
parol evidence cannot be received to vary, 
contradict or enlarge the terms of a written 
contract. Out of deference to this rule it 
was assumed that in cases of imposition and 
fraud parol evidence should be received in 
equity, not so much to vary the terms of the 
writing as to show why it should not be en- 
forced, and hence that the remedy could be 
negative only—could avail a party seeking to 
avoid such an instrument, but could not aid 
one seeking to reform and enforce it. This 
refined and unjust distinction has been wholly 
abandoned, if, indeed, it was ever adopted, 
in this country: and if it has any application 
in England, it is perhaps restricted to cases 
of executory contracts within the statute of 
frauds, while in this country courts of equity 
now reform and enforce written contracts or 
cancel and annul them with equal facility, as 
the rights of the parties may require, not only 
in cases of imposition and fraud, but where 
by reason of innocent and mutual mistake the 
minds of the parties have not met on the 
terms expressed in the writing, or by reason 
of omission or insertion they do not accurately 
or effectively express their intention, and the 
doctrine is apptied to executory as well as to 
executed contracts with or without seal—per- 
haps to all instruments except wills. See 1 
Story Eq. Jur., title ‘‘ Mistake.’’ 

Also the statute of frauds has arrayed itself 
against the equity doctrine of correcting mis- 
takes appearing by parol in written contracts 
coming within the provisions of that statute. 
But the difficulties thus presented have been 
so far overcome by the courts as to enable 
Mr. Story to say, ‘‘Many of the cases in- 
cluded under this head come within the stat- 
ute of frauds, as it is commonly called, which 
requires certain contracts to be in writing, 
* * * and the exceptions tothe rule (as 
to rejecting parol evidence to contradict writ- 
ten instruments) originating in accident and 
mistake, have been equally applied to writte 
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instruments within and without the statute of 
frauds.’’ See, ibid $158. Yet the authorities 
on this subject would not seem to bear out 
the writer of the second article before referred 
to, wherein he says, ‘‘ But the right to have 
an instrument reformed, or to have a mistake 
corrected, so as to make it speak the truth, 
has no relation whatever to the validity of the 
prior contract which led to its execution. It 
would be no answer to a bill filed against a 
person sui juris to correct a mistake in a con- 
veyance of land, to say that the contract which 
the deed was intended to evidence [execute], 
was by parol, and therefore void under the 
statute of frauds.’’ For a conveyance merely 
voluntary will not be corrected. 1 Story Eq. 
12 ed., §164 e. Nor will a deed be reformed on 
oral evidence and made to embrace lands 
omitted by mistake, where by part perform- 
ance or otherwise, the grantor has not been 
estopped to plead the statute of frauds. Glass 
v. Hulburt, 102 Mass. 24. But in all such 
cases where the parties can not be put in statu 
quo, or where no adequate remedy can be had 
at law, so that to allow a party to plead the 
statute, would enable him to do the adversary 
party an irreparable injury, equity will inter- 
fere, for the statute of frauds has never been 
allowed to be made a statute for frauds. Hav- 
ing been enacted, as its title declares, for the 
prevention of frauds and perjuries, the courts 
say a party may not avail himself of its pro- 
visions in the perpetration of fraud, or shield 
himself behind them when the wrong has been 
done. 

It is not easy to see why the courts might 


not, in parity of reasoning and equity, say” 


that the disability of coverture conferred by 
the law for the protection of the wife in the 
enjoyment of her separate estate, and for the 
preservation of the confidence and unity of the 
marriage relation, shall not be for the wife an 
ability to defraud. But no such rule has ever 
been announced, at least in Indiana; and such 
is the lamentable state of the law there, that a 
married woman may carry on a trade in her 
own name, make purchases in the regular 
course of business, and not bind herself or her 
property by her note given for the price. 
O’Daily v. Morris, 31 Ind. 111. She may em- 
ploy an attorney to prosecute her suit for di- 
vorce, and her liability for his fee is not such 
as to support a promise to pay made after the 











divorce has been obtained. Putnam v. Ten- 
nyson, 50 Ind. 456. - She may employ a phy- 
sician to attend her sick and insolvent hus- 
band, and not bind her property for the bill, 
although the physician rely on her express 
promise to pay. Thomas v. Passage, 54 Ind. 
106. She does not bind her separate real es- 
tate by her contract for its improvement, un- 
less by the express terms of such contract, it 
be agreed that it shall be charged. Dame v. 
Coffman, 58 Ind. 345; 51 Ib. 294; 53 Ib. 54. 
The doctrine of estoppel in pais, as affecting 
the title to real estate, is wholly inapplicab e 
to her. Behler v. Weyburn, 59 Ind. 143. And 
although the learned judge delivering the 
opinion in Hamer v. Medsker, alludes to the 
fact that it would be a gross fraud for the 
woman to keep the purchase-money and the 
land as well, he is very careful not to rest the 
case on that ground. 

So it would seem that the article above 
quoted is again open to criticism in containing 
this language: ‘‘ There is no essential differ- 
ence between the qualified, or limited disabil- 
ity enforced by the statute of frauds, on per- 
sons otherwise sui juris, in making the con- 
tracts covered by the statute, and that en- 
larged disability which inhibits married women 
from making any valid contracts except in 
certain specified cases.’’ For fraud or part 
performance will take a case out of the statute 
of frauds, but no amount of fraud or part per- 
formance will take a woman out of the disa- 
bility of coverture, so long as the matter must 
be regarded as arising ex contractu and not ex 
delicto. This is the practical difference be- 
tween the statute of frauds and the disability 
of coverture. The essential differences are: 
(1) That the former relates to the status of 
contracts, the latter to the status of parties ; 
(2) That as regards the former, invalidity of 
the contract is the exception, imposed by the 
statute; as regards the latter, validity of the 
contract is the exception, existing only by vir- 
tue of the statute. To admit parol evidence 
to show a mistake in a contract required by 
the statute of frauds to be in writing, may, in 
one sense, be said to restrict the operation of 
the statute. But this, courts of equity have 
not hesitated to do, where the exigencies of 
the case seem to demand it, and, where they 
may, will say that it could not have been 
intended by the legislature that the statute 
should apply. On the other hand, however 
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the courts may not enlarge by construction 
the operation or the force and effect of statutes 
in derogation of the common law. Whether 
or not the degd of a feme covert may in certain 
cases be reformed without so enlarging the 
operation, or the force and effect of statutes, 
removing only pro tanto et sub modo, the dis- 
abilities of coverture, is the question on the 
solution of which, the correctness of the rul- 
ing in Hamer v. Medsker must depend. For 
equity cannot contravene the statute, nor can 
the decree of a court of equity have statutory 
potency. 

In the reported cases bearing on this sub- 
ject, many forcible arguments have been ad- 
vanced in support of the proposition, that the 
deed of a married woman can in no case be 
reformed. Thus in the first case* cited by 
**Testudo’’ (see vol. 7, p. 182), it was held 
that the reforming power of a court of equity 
could only be exercised where there was a 
valid contract whereon such power could act. 

Of course this doctrine is sound as applied 
to actions for specific performance, and to 
those cases wherein the reforming power is 
exercised by way of specific performance, that 
is, by tredting the imperfect or erroneous 
deed, not as a defective conveyance to be made 
perfect or true by the decree of the court, but 
as an agreement to convey to be specifically 
performed. Bysuch a proceeding the defect- 
ive deed is reduced to the grade of mere evi- 
dence in the cause, and when the true deed 
has been executed, either by the parties in 
obedience to the decree of the court, or by a 
commissioner appointed for that purpose, this 
latter deed exists as an independent instru- 
ment, without any reference to the original 
defective deed as such. It is based on the 
original treaty between the parties as evi- 
denced by parol and the defective instrument. 
Such a proceeding is not essentially different 
from the ordinary action for specific perform- 
ance, when there has been only an agreement 
to convey or such part performance as will 
compel execution. 

- But where the ‘‘ reforming power’”’ is ex- 
ercised, not by way of ‘‘ forming again,’’ or 
** creating anew,’’ but way of correcting 
or amending as is comprehended by the 
definition of the term, then it acts, not on the 
original treaty between the parties, but on the 


*Shroyer v. Nickell, 55 Mo. 264. 





defective deed as an executed contract, by 
giving it that potency which the parties in- 
tended it should have, In such reformation 
the deed asthe parties intended it to be, 
need not be one which the grantors could be 
compelled to make, but must be one which 
they had power to make. True, as has been 
noted, there must be a valid consideration, or 
other conditions creating an equity, for with- 
out equity there is no motion in chancery. 
This equity, however, giyes the complainant 
audience, not relief. The. decree operates, 
not on the equity, but on the deed sought to 
be reformed, by putting into it what 
the parties thought it contained, or 
by striking out what they did not 
know was in it. As a decree for specific 
performance, or for reformation in the sense 
of ‘‘creating anew,’’ goes to the original 
treaty, and a decree for the correction of a 
mistake goes only to the instrument in which 
the mistake occurs, the actions differ both in 
form and result, and the remedies, both in 
method and substance. The importance of this 
distinction as regards the disability of covert- 
ure, was clearly recognized by the Su- 
preme Court of Connecticut, in the case of 
Dickinson v. Glenny, 27 Conn, 104. In that 
case the husband had not joined in the deed. 
The court was asked to reform it. After hold- 
ing that no decree of the court could be the 
equivalent of the actual joinder of the hus- 
band, the court say, ‘‘We confess that it 
seems to us that this suitis not for the reform- 
ation of a deficient instrument, but belongs 
rather to that branch of equity jurisprudence 


- which relates to the specific performance of 


contracts.’’ The instrument in that case was 
no deed at all. What the court would have 
done with a defective deed susceptible of cor- 
rection, is not stated; but from the language 
quoted the inference is clear that, in the opin- 
ion of the court, such relief might be granted. 

In Knowles v. McCamly, 10 Paige, 342, 
there seems to have been a failure of proof, 
so that the contrary reasoning in that 
case is obiter dicta. Soin Carr v. Williams, 
10 Ohio, 305,where the court say that it could 
make no difference whether the action is for 
further conveyance in aid of defective execu- 
tion or for correction of mistake in the body 
of the deed, since in either case the plaintiff 
has a mere equity which cannot be enforced 
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against a feme covert; in point of fact the 
bill seems to have been dismissed on the 
ground that the deed was good in the form in 
which the parties had executed it, and did not 
need reformation. The distinction seems to 
have been ignored rather than denied by the 
courts and text-writers, 
there does not seem to he a very great weight 
of authority opposed to Hamer v. Medsker 
on this point. The doctrine of that case is 
fully sustained by analogy of the rule in rela- 
tion to powers, viz., that equity will aid the 
defective execution of powers, but not the 
non-execution. 1 Story Eq. §§94, 69, 70. 
‘*And,’’ says Story, ‘‘any defect will be 
aided which is not of the very essence or sub- 
stance of the power, * * * and perhaps 
the same rule will apply to defective execu- 
tions of powers by femes covert.’’ Id. §97. 

Another objection urged against the correc- 
tion of a married woman’s deed is, that to do 
so is to make for her a new deed, which is 
the same in effect as to compel her to make a 
deed, which itis conceded cannot be done. 
But not so, for there is as much difference be- 
tween correcting a mistake in a deed, and 
making a new one, as there is between filling 
up a hole in a well, and tearing down a wall 
and erecting another in its place. In the one 
case the identity is preserved, and in the other 
destroyed. 

Besides, a writing in which there is a mis- 
take is not the deed of the parties, as to the 
portion affected by the mistake. It is by cor- 
rection that the instrument becomes their 
deed, being made what the parties supposed 
it was, when signed and delivered. And the 
same may be said in answer to the objection 
that if the deed is imperfect in form, “here is 
no separate examination and acknowledg- 
ment to such an instrument as the statute 
contemplates, or if perfect in form, but not 
expressing the intention of the parties, it is 
changed by the court, then there is no sepa- 
rate examination and acknowledgment to the 
deed as changed. It is the deed as changed or 
corrected which the feme has acknowledged in 
animo. It is proper to observe, however, 


that if there were any force in this objection 
it could not obtain in Indiana, for there the 
deed of a married woman is good against her 
without acknowledgment. 
23 Ind. 322. 


Hubble v. Wright, 





and on the whole | 


; Pulsion never. 








But the title of a married woman to her real 
estate can pass from her only by her deed ex- 
ecuted in the precise form prescribed by stat- 
ute. A wife makes a deed, her husband joins ; 
the purchase money is paid and possession 
surrendered. But the lands are misdescribed. 
The legal title has not passed. It remains in 
the wife. She refuses todo anything more. 
She cannot be compelled to convey. The 
title must pass by her act, but ‘‘ upon com- 
” A court grants a decree 
correcting the mistake. When and how does 
the title pass? Not by the decree, for that is 
not the act. Yet, if there is any efficacy in 
the decree it must operate in some way to pass 
the title. This it does by relation to the deed, 
and when the decree has made the deed speak 
the truth, the deed becomes valid ab initio, 
and the title passes by it suo proprio vigore. As 
the deed thus amended is the deed which the 
Jeme covert has executed in animo, it is her 
deed, and the title passes by her deed. . The 
decree takes effect very much as does an 
entry of record made nunc pro tunc, or as 
does an act of the legislature legalizing the 
unauthorized acts of officers or bodies politic. 


We think the rule laid down specifically in 
Hamer v. Medsker to suit the facts of that 
case jis sound, and that it may be stated gen- 
erally thus: A mistake in the deed of a mar- 
ried woman may be corrected, when the deed, 
but for the mistake, would pass her title, and 
when by a simple decree of the court declar- 
ing the intention, the deed can be made to 
perform that function per se. What character 
of mistakes may be thus corrected, remains to 
be settled by adjudication, but if the doctrine 
should never be carried further than to mis- 
takes in description, the rule will be a most 
salutary one, since mistakes of this kind are 
by far the most common. As affecting the 
title to real estate the rule is of the greatest 
importance, and if indeed there is no other 
remedy, public policy and property rights. 
would almost demand its adoption. ‘* Testu- 
do’”’ finds apology for the decision in the 
worthy motive which prompted the court to 
deliver it, but suggests that the purposes of 
justice ‘‘could have been abundantly accom- 
plished in other modes, ex. gr., by declaring 
the purchase money a lien on the land.’’ This 
remedy in many cases would be grossly inad- 
equate, and could have no application where 
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anything other than money consideration had 
passed. Moreover, every technical objection 
to the correction of a mistake in a married 
woman’s deed, obtains with greater force 
against giving her vendee a lien. For in this 
State at least she has no more power to encum- 
ber, than to convey, her real estate except by 
deed in which her husband shall join. To al- 
low a lien in such case would enable her to 
encumber her land to its full value, simply by 
a parol contract for sale and receipt of the 
price without even the consent of her husband, 
or any attempt or intention to comply with the 
statute, while to allow the rule that the mis- 
take can be corrected can neither enable nor 
compel her to convey or encumber her lands 
except in the manner prescribed by the statute. 
It is true that the vendor’s lien is allowed 
against a married woman. This is because 
she takes the title charged with the lien, but 
to allow the vendee’s lien would be to charge 
her title with a lien. F. 








HOMESTEAD EXEMPTION — RIGHTS OF 
WIDOW LIVING APART FROM HUSBAND 
AT HIS DEATH IN HOMESTEAD ESTATE. 





BROWN v. STRATTON. 





Supreme Court of Missouri, October Term, 1878. 
[Filed December 23, 1878.] 


Hon. T. A. SHERWOOD, Chief Justice. 
“Wo. B. Narron, 
© ~=WakWICK HOUGH, 
“ =FE.H. NORTON, 
“ =JoHN W. HENRY, 


Associate Justices, 


1. A. Wipow’s RIGHT TO HOMESTEAD in her de- 
ceased husband’s estate is determined by the law in 
force at date of husband’s death, without regard to 
changes subsequently made, although such change is 
made prior to application for homestead. 


2. WHILST A MARRIAGE de jure exists, the hus- 
band is a “head of a family,” though composed only of 
his wife who has left him, and is living apart from 
him at his death; and his widow is, in the absence of 
any minor children, entitled to the homestead of 
which he was seized in his life-time, and occupied at 
the date of his death. 


8. THE FACT THAT SUCH HOMESTEADER, after such 
abandonment, rents out the homestead and permits 
the tenant and his family to occupy the house situate 
thereon, reserving only one room to himself, does not 
deprive him of the character of a housekeeper or “head 
of a family” under the homestead act, or prevent such 
homestead vesting in his widow. 

4. WHERE THE TITLE TO THE TRACT upon which 
the house of the homesteader is situate ceases at ‘his 
death, the homestead right is not thereby extin- 











guished, but his widow may claim homestead in ad- 
joining and contiguous tracts used therewith, in the 
full quantity and quality allowed by the statute. 


5. IN A SUIT BY A WIDOW out of possession against 
an administrator of her deceased husband, to have her 
rights of homestead determined in the real estate of 
her deceased husband, the probate court may order 
possession of the homestead to which she is entitled, 
to be delivered to her. An action of ejectment is not 
necessary in such case. 


NAPTON, J., delivered the opinion of the court: 

This was an application to the Court of Probate 
and Common Pleas of Green County, by the widow 
of Caleb Brown, asking that one hundred and 
twenty acres of land owned by her husband in his 
life-time, but then occupied by his administrator, 
should be declared her property in fee simple, 
under the 5th section of the homestead law, as it 
stood in 1865, with a further petition that the ad- 
ministrator be ordered to deliver her possession of 
the same. This petition was filed in 1876, after act 
of March 18th, 1875, had been passed, (Sess. Act, 
1875, pp- 60 and 61), but Caleb Brown’s death oc- 
curred in 1874. The facts upon which judgment 
was asked were proven on the investigation, and 
are substantially these: 

Caleb Brown had a house in which he had resi- 
ded for many years, on a tract of land of 80 acres, 
in which he merely had a life estate, and cultivated 
portions of the 120 acres adjoining which belonged 
to him in fee, and which was proved to be worth 
not over eight dollars per acre. His children were 
all grown and married, and did not live with him. 
His wife, the plaintiff, lived with him on this place 
for about eight years, and then left him on account, 
as she states in her testimony, ‘‘ of troubles.’’ She 
afterward returned to his house, but finally left 
him. When the last desertion occurred Brown 
had on the place a tenant named Hill, and at 
Brown’s request, after his wife left, Hill and his 
family moved into the house occupied by Brown, 
and Hill’s wife superintended or performed all the 
services usually devolving on the female portion of 
a household. Brown only occupied a single room 
in the house. Hill had a contract with Brown to 
cultivate the place for another year, upon an 
agreed division of the profits and expenses, when 
Brown died only a few months after the final de- 
parture of his wife. After his death she was 
allowed the $200 authorized under the 33d section 
of the 2d article of the administration act, and $400 
under the 35th section. 

As Caleb Brown died in 1874, the plaintiff’s 
rights are, of course, to be determined by the law 
as it was at that date, without regard to the 
changes subsequently made, although made before 
the commencement of this suit. 

One of the questions presented by this state of 
facts is, whether the voluntary abandonment by the 
plaintiff of her husband previous to his death, 
destroyed her right to the homestead; or, in other 
words, whether the husband, without any chil- 
dren, was the ‘‘ head of a family ’’ withinthe mean- 
ing of the homestead law after his wife left him. 
In the examination of this question, we have no 
precedents in this State to guide us to a conclu- 
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sion, and the statute of 1865 is not without obscu- 
rity, however plain may be its general object. The 
decisions in Texas and New Hampshire on this 
point are in direct opposition to each other, it 
being held in New Hampshire that, while the mar- 
ital relation exists, the husband still continues the 
head of a family, though his wife has left him, 
with or without cause, and there are no children; 
and in the Texas courts, that the abandonment by 
the wife without cause effects a forfeiture of her 
rights in the homestead. Mr. Thompson, in his 
work on Homesteads, suggests as an explanation of 
these apparently conflicting views, that in New 
Hampshire the wife’s interest in the homestead is 
purely inchoate, resembling dower, whilst in Texas 
it isa present right, depending on the keeping 
together of afainily. (‘Thompson on Homesteads, 
sec. 75.) This explanation is not entirely satisfac- 
tory, especially in cases where no creditors are con- 
cerned, as in the present, for the Texas court con- 
cedes that where the wife leaves for good cause, 
the rule there would be different; and this conces- 
sion necessarily involves the investigation of a 
question foreign to the mainissue, depending on a 
great variety of circumstances, and difficult of so- 
lution. The rule in New Hampshire is certainly 
recommended for its simplicity and conformity to 
general principles regulating the marital relation. 
Its application in special cases, like the present for 
example, may seem to lead to injustice and a de- 
parture from the leading object of all homestead 
exemptions, which is obviously to protect a home 
for the wife and children, or either. But the pre- 
vention of such consequences must be left to legis- 
lative action, and we therefore conclude that whilst 
a marriage de jure exists, the husband is a head 
of a family, though composed only of his wife 
who has left him, and consequently that the 
wife, though living apart from him at his death, is, 
in the absence of any minor children, entitled to 
the homestead. 


Another point in the case is that the dwelling- 
house and appurtenances thereto were on the 80 
acres, in which Brown had only a life estate, and, 
therefore, upon his death, the homestead was gone 
at all events; that she could only claim the same 
homestead which the husbend was entitled to, and 
as the entire tract contained 200 acres, and he 
could not claim beyond 160 acres, without regard 
to value, her rights, if they did not cease alto- 
gether, would be confined to such portion of the 120 
acres as would, with the 80 acres on which the house 
stood, make 160 acres. There is no doubt that, 
while Brown was alive, his homestead was confined 
to 160 acres, and, therefore, he would have been 
obliged to relinquish 40 acres in some part of the 
land of 200 acres. But we may suppose a case in 
which the entire 80 acres, on which his house was 
built, was entirely washed away by a flood, or 
otherwise destroyed by some convulsion of the 
earth. His homestead right would not be lost 
by such accident, and as the 160 acres still left 
would be less, in quantity, than the statute allow- 
ed him,.he could have claimed the whole, unless it 
exceeded in value the $1,500. His widow would 
succeed to his rights, and the destruction of all 






title to the 80 acres on which the house stood 
would operate as effectually, so far as she is con- 
cerned, as a destruction by water or earthquake. 
Only 120 acres were left in which she could have 
a homestead—altogether less than the quantity al- 
lowed by the statute. 

It is also insisted that Brown ceased to be a 
housekeeper after he rented the farm to Hill, and 
he occupied but one room in the house. The ten- 
ancy of Hill did not, we think, divest Brown of his 
right. It was simply an arrangement to procure 
Hill’s services upon a contract to pay him bya 
division of the profits. The invitation to him 
to occupy the house in order to procure the nec- 
essary attention to secure Brown’s own comfort, 
did not make Hill the head of the house, or de- 
prive Brown of the control over it, which he had 
previously exercised. Hill did not cease to bea 
tenant upon the terms heretofore stated, because 
he was allowed to take charge of the house, and 
occupy it with his family. 

A further objection is made that the action 
should have been ejectment to authorize the court 
to order a delivery of the possession. But this suit 
is brought under the 5th section of the homestead 
act, which provides that the probate court, having 
jurisdiction of the estate of such deceased- house- 
keeper or head of a family, shall, when necessary, 
appoint three commissioners to set out such home- 
stead to the person or persons “ entitled thereto.” 
This statute, it may be observed here, evidently 
did not have in view a case where the applicant or 
applicants were not in possession, whilst it is 
equally obvious that the court (the probate court) 
was the court to which exclusive jurisdiction over 
the subject was entrusted. It was clear that no 
appointment of commissioners was needed to as- 
certain the value or quantity of the land claimed, 
and it would have been a useless expense to have 
made such appointment. The fact that the claim- 
ant in this case was not in possession, was a fact 
not anticipated by the legislature, and, therefore, 
was not provided for; but as this court had un- 
doubted authority to ascertain and declare the ex- 
» tent of the homestead, we see no reason why the 
same court might not make the necessary orders 
on the administrator to surrender the possession. 
To deny such authority would be only requiring 
two suits to effectuate a purpose which might as 
well be carried out in one. 

The judgment is affirmed. 


-_ 
—_— 





PARTNERSHIP — JOINT AND SEVERAL 
LIABILITY — JUDGMENT RECOVERED 
AGAINST ONE CO-CONTRACTOR AS A DE- 
FENSE TO AN ACTION AGAINST AN- 
OTHER CO-CONTRACTOR—MERGER. 





KENDALL v. HAMILTON. 





English Court of Appeal, July, 1878. 


1. PARTNERSHIP DEBTS ARE NOT FOR ALL PUR- 








POSES several as well as joint in equity; though in 
partnership contracts of which the profit does not ex- 
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clusively go to the survivors, there is, in view-of a 
court of equity, an implied stipulation that, in the 
event of the death of any of the contractors, his es- 
tate shall remain liable and the contract be so far 
treated as several. 

2. THE DEFENDANT WAS JOINTLY INTERESTED in 
a contract made by the plaintiffs with the tirm of W M 
&Co. The plaintiffs recovered judgment for breaches of 
that contract against members of the firm of W M & 
Co. other than the defendant. W M & Co. subsequently 
became bankrupts, and the plaintiffs proved against 
their estate; but, afterwards, discovering that the de- 
fendant was jointly interested in the contract with 
WM & Co., brought an action on that contract against 
the defendant. Held, that the action was not main- 
tainable, as the cause of action against the detendant 
was merged in the judgments recuvered against the 
other members of the fir of W M & Co. 


This was an appeal from the judgment of Hud- 
dleston, B., without a jury, in tavor of the plain- 
tiffs. The action was brought to recover damages 
for breach of contract by the firm of Wilson, 
Mackay, & Co., in which contract and firm the de- 
fendant was al.eged to be interested. The defend- 
ant, amongst other defenses, alleged that the plain- 
tiffs had sued and recovered judgments against 
certain members of the firm, and, subsequently, on 
the firm becoming bankrupt, had proved against 
their estate in respect of the judgments recovered. 
The facts and arguments are fully stated in the 
judgment. 

Benjamin, Q. C., and Rigby, for the defendant; 
Watkin Williams, Q. C., and C. Bowen, for the 
plaintiffs. 

The following cases were cited: As to the mer- 
ger of the debt in the judgment: Zz parte Water- 
fall, 4 De G. & Sm. 199; King v. Hoare, 13 
M. & W. 494; Ex parte Higgins, 6 W. R. 
406,3 De G. & J. 33. As to a contract by 
partners being several or joint: Thomas v. Fraz- 
er, 3 Ves. 399; Devaynes v. Noble (Sleech’s case), 
1 Mer. 539; Lane v. Williams, 2 Vern. 277, 292; 
Wilkenson v. Henderson, 1 Myl. & K. 582; Beres- 
ford v. Browning, L. R. 20 Eq. 564, 23 W. R. Dig. 
148; Bishop v. Church, 2 Ves. Sen. 100, 371; Rice 
v. Shute, 5 Burr. 2611; Richards v. Heather, 1 B. 
& Ald. 29; Ex parte Thornton, 7 W. R. 70,3 De G. & 
J. 454; Buckley v. Barber, 6 Ex. Rep. 164; R. v. 
Collector of Customs, 2 M. & S. 223; Thorpe v. 
Jackson, 2 Y. & C. 553; Wilmer v. Currey, 2 De 
G. & S. 347; Liverpool Bank v. Walker, 4 De G. & 
J. 24. As to liability of a dormant partner, after 
judgments obtained against ostensible partners: 
Ex parte Hamper, 17 Ves. 403; Ex parte Hodgkin- 
son, 19 Ves. 291, 294; Bonfield v. Smith, 12 M. & 
W. 405; De Mautort v. Saunders, 1 B. & Ad. 398; 
Gray v. Chiswell, 9 Ves. 118; Lodge v. Pritchard, 
11 W. R. 1086, 1 De G. J. & S. 610. 

Cur. adv. vult. 


The judgment of the court (BRETT, THESIGER 
and Corton, L. JJ.) was delivered by 


THESIGER, L. J.: 


This was an appeal from a decision of Huddles- 
ton, B., who, after trying the case without a jury, 
gave judgment in favor of the plaintiffs. The ac- 
tion was to recover a sum of money alleged to be 





due to the plaintiffs under a contract made by 
them with the defendant. The contract on which 
the action was founded was, in fact, made by the 
firm of Wilson, Mackay & Co. In that firm the de- 
fendant was not a partner. He was, however, 
jointly interested with the firm of Wilson, Mackay 
& Co. in certain adventures in respect of which the 
contract sued upon was made. But his connection 
with them in the matter, was not known to the 
plaintiffs till long after the time at which the con- 
tract sued upon was made. He was, as regards 
his liability to the plaintiffs, in the position of a 
dormant partner. 

In the month of April, 1874, after the claim, 
which is the subject of this action, had arisen, 
there was a mecting between the plaintiffs and the 
partners in the firm of Messrs. Wilson, Mackay & 
Co., or some of them, at which the defendant was 
present, and, in our opinion, the fair result of the 
evidence is that the plaintiffs then learned that the 
defendant had an interest in the contract sued on. 

The plaintiffs claim that a large sum was due to 
them under that contract, and in August, 1874, 
they obtained judgment on the contract against the 
members of the firm of Wilson, Mackay & Co. for 
a considerable sum, and, afterwards, in the month 
of September, in the same year, for a further sum. 
The sums covered by these judgments included 
what is sought to be recovered in the present ac- 
tion. In the following year Messrs. Wilson, 
Mackay & Co. became bankrupts in Scotland, and 
the plaintiffs proved against their estate. ‘The ap- 
pellant relied on what took place in, or with ref- 
ference to, the Scotch bankruptcy or sequestration 
as an answer to the plaintiff’s action. Afterwards, 
that is to say, in the month of July, 1877, the plain- 
tiffs commenced this action against the defendant 
Hamilton alone, and, after hearing the case, Mr. 
Baron Huddleston gave judgment in favor of the 
plaintiffs. 

The defendant appealed, and the point princi- 
pally relied upon by his counsel was the effect of 
the judgments obtained by the plaintiffs against 
the persons constituting the firm of Wilson, 

“Mackay & Co. It was contended that the con- 

tract, on which the plaintiffs are now suing, was 
the joint contract of the defendant and those per- 
sons, and that the judgment recovered against 
some of the joint contractors is a bar to an action 
against the other co-contractors, on the ground 
that the original cause of action is merged in the 
superior obligation of the judgment. 

It was contended, on behalf of the plaintiffs, that, 
even at law, this was not the effect of the judg- 
ment. We are of opinion that this contention, on 
the part of the plaintiffs, can not be maintained, 
and that, at law, the judgment obtained against 
Wilson, Mackay & Co. would be a bar to the action. 
See King v. Hoare, 13 M. & W. 494. 

The plaintiffs, however, also contended that 
whatever might be the effect at common law of the 
jud; ment, every partnership contract is in equity 
several as well as joint; that the High Court is 
now a court of law and equity, and that the court, 
having regard to the rules of equity, is bound to 
hold that the plaintiffs can sue the defendant as on 
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a several contract, and are not bound by the judg- 
ments recovered in the actions against the other 
parties interested in the joint adventure; and it 
was on this ground that Mr. Baron Huddleston de- 
cided in favor of the plaintiffs. There is no doubt 
that the judgment referred to will not bar this 
present action if the contract entered into by Wil- 
son, Mackay & Co., on behalf of themselves and 
the defendant, is to be considered several as well 
as joint. The plaintiffs, in support of their propo- 
sition that the contract is several as well as joint, 
have relied on a long series of cases in the court of 
chancery, in which, in administering the estate of 
a partner who died leaving partners or a partner 
him surviving, the court has admitted the creditors 
of the partnership to prove against the estate of the 
deceased partner, though at law the survivor was 
alone liable, and, although it was originally doubt- 
ed whether this could be done, have even allowed 
partnership creditors tv institute proceedings for 
the purpose of obtaining administration of the es- 
tate of the deceased partner, and payment out of 
his assets. 

It was contended that these authorities are 
founded on, and established, the principle that in 
equity every partnership contract is several as well 
as joint, and in support of this view the plaintiffs 
refer to expressions used by Sir William Grant in 
Devaynes v. Noble (Sleech’s case), and by Sir 
John Leach in Wilkinson v. Henderson, 2 M. & K. 
at p. 588, which state in general terms that in 
equity a partnership contract is several as well as 
joint, and they also refer to similar expressions 
used by the present Master of the Rolls in the case 
of Beresford v. Browning. 

It is now well established that a court of equity 
does treat the estate of a deceased partner as still 
liable to the partnership creditors, though at law 
the survivor has become solely liable. And it must 
now be considered as established that the part- 
nership creditor may obtain relief against the 
estate of the deceased partner without having ex- 
hausted his remedy against the survivor. There 
is, however, no case in which the point now to be 
decided has ever arisen, and the question is 
whether the decisions to which we have referred 
do establish a principle which supports the plain- 
tiffs’ contention in the present action. 

It is difficult to understand how the court of 
equity came to interfere with the legal liability of 
partners, and although it has done so, it has, in 
giving the partnership creditor relief, dealt with 
him in an anomalous way; thatis to say, except 
in cases where there has been no joint estate, the 
court has only admitted the partnership creditors 
to rank against the estate of the deceased, after 
all his private and separate debts have been paid. 
This is not consistent with the view that the con- 
tract of the deceased with those creditors is sev- 
eral as well as joint. Lord Eldon does not seem 
to have considered that the relief thus given to the 
partnership creditor was to be considered as estab- 





lishing a principle that in equity a partnership ° 


contract is for all purposes, or in the life-time of 
the co-contractors, to be considered as several as 
well as joint. For in Zz parte Kendall, 17 Ves. 
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514, he says: ‘Upon the autbority referred to and 
others, where parties think proper to enter into a 
joint instead of a joint and a several contract, 
though I am surprised that courts of equity have 
not left that to its fate as a joint contract, they 
have, Iadmit, said that there is a remedy against 
the assets of one deceased, if the survivors cannot 
pay.’’? And in Beresford v. Browning, Lord Jus- 
tice James says that the more accurate mode of 


} expressing the rule applicable to partnership con- 


tracts is ‘* that, so far as regards partners, where 
there is, in equity, no survivorship of property, 
there is, in equity, no survivorship of liability.” 
It must also be remembered that the Court of 
Bankruptcy is a court of equity as well as of law, 
and that in bankruptcy the partnership creditor is 
not, where there are any joint assets, entitled to 
prove against the separate estate in competition 
with the separate creditors, but can only attain 
payment out of the separate assets when all the 
separate creditors are paid. This affords a strong 
argument in favor of the view that the decisions 
in equity, on which the plaintiffs rely, do not es- 
tablish the proposition that partnership contracts 
are for all purposes to be treated as several as well 
as joint during the life-time of the partners. With 
the exception of those cases where the relief has 
been given in equity against partners for breaches 
of trust, or other torts (where the relief is always 
several as well as joint), courts of equity have 
given relief in respect of partnership contracts, 
when, in consequence of the contract being at law 
joint only, there has been no remedy at law, only 
where the claims have been against the estate of a 
partner who had died leaving others him surviv- 
ing. 

In our opinion, instead of holding that these 
cases establish the principle that all partnership 
or mercantile contracts are for all purposes several 
as well as joint, it is more correct to say that relief 
was originally given in these cases as a conse- 
quence which equity attributed to the rule ‘ jus 
accrescendi inter mercatores locum non habet °— 
namely, that as the estate of the deceased, not- 
withstanding his death, retained an interest in the 
partnership property, his estate ought not to be 
protectea or relieved by his death from liability in 
respect of contracts of which it still retained the 
benefit; and that to this extent partnership con- 
tracts were to be considered several, or in other 
words, that in partnership contracts of which the 
profit does not go exclusively to the survivors, 
there is in the view of a court of equity an implied 
stipulation that in the event of the death of any 
of the conutractors his estate shall still remain 
liable, and that in this way the estate of each part- 
ner is in equity severally liable. This is probably 
the explanation of what is said by Lord Eldon in 
Ex parte Kendall, 1 Bro. C. C. 27: “ Without 
going through all the authorities and repeating 
Lord Thurlow’s doubt in Hoare vy. Contencin, and 
my own surprise that a court of equity should have 
interposed to enlarge the effect of a legal contract, 
the modern doctrine certainly is that where a man 
has chosen to take the joint credit of several, 
though at law his security is wearing out as each 
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of his debtors dies, yet it is fit that the creditor, 
whose debt remains at law only against the sur- 
vivors,should resort to the assets of a deceased 
debtor; and a eourt of equity will, ander certain 
modifications, constitute that demand.’? Whether 
or no the courts of equity were right in thus inter- 
fering with the legal effect of partnership con- 
tracts, it is well established that relief will be 
given against the estate of a deceased partner; but 
in our opinion the cases in which this relief has 
been given cannot be considered as establishing 
that partnership contracts are to be considered as 
several for all purposes, and so as to alter during 
the life-time of the parties the effect and incidents 
of the contracts. In our opinion the expressions 
used by the learned judges above referred to must 
be understood with reference to the cases in which 
they are used, and as stating either that as regards 
the estate of a deceased partner the contract must 
be treated as several], or as shortly, though some- 
what inaccurately, stating the effect which a court 
of equity, after the death of one of several part- 
ners, gives to these contracts. 

It is unnecessary to go through the numerous 


cases which were cited during the argument, but | 


it will be right to refer to the cases of the Liver- 
pool Borough Bank v. Walker, and Jacomb v. Har- 
wood, 2 Ves. Sen. 265, as in those cases judgments 
recovered against some of several partners were 
held not to be a bar to proceedings in equity 
against the estate of a deceased partner. But in 
each of these cases the judgment was not recovered 
until after the death of the partners against whose 
estate the creditor was seeking relief, and the 
cases in which relief has been given in equity 
against the estate of a deceased partner certainly 
establish that, from and after his death, his estate 
is subject to a separate or several liability. This 
does not establish that a partnership contract in 
its inception, or during the life of all the co-con- 
tractors, is several as well as joint. 

In our opinion the cases relied on do not estab- 
lish any principle which entitles the plaintiffs to 
be relieved from the legal effect of the judgments 
obtained by them against the defendant’s co-con- 
tractors, Messrs. Wilson, Mackay & Co., and we 
hold that these judgments are a bar to the present 
action. 

The appeal must be allowed and judgment of the 
court below reversed with costs, including the 
costs of the appeal. 

Judgment for the defendant. 


<i 





The English Court of Appeal in the case of Day v. 
Brownlegg, decided last month, held that the owner 
of a dwelling-house called by a particular name has no 
property in such name that can be protected by in- 
junction. Plaintiff owned a house and grounds, which 
for sixty years had been known as Ashford Lodge. In 
1876, defendant, who was an adjoining neighbor, chris- 
tened his premises Ashford Lodge. The Court of Ap- 
peal, in reversing the order of the Vice Chancellor, 
who had granted an injunction, said that the latter had 
held for the first time that a man has a legal right to 
the exclusive use of any name he chooses to affix to 
any part of his property, and that such a right is not 
known to thg law. 





WAREHOUSE RECEIPTS — MIXTURE OF 
GRAIN BY CONSIGNEE — INDISCRIMIN- 
ATE USE OF RECEIPTS. 





BAILEY vy. BENSLEY. 


Supreme Court of Illinois. 
(Opinion filed Oct. 10, 1878.) 


Hon. JOHN SCHOLFIELD, Chief Justice. 
“* SIDNEY BREESE, 
‘* T. LYLE DICKEY, 
** BENJAMIN R. SHELDON, 
‘* PICKNEY H. WALKER, 
‘© JOHN M. ScorTT, 
‘© ALFRED M. CRalIG, 


f Associate Justices. 


1. A PERSON WHO DEALS in a particular market 
must be taken to deal according to the known general 
and uniform custom of that market. 

2. GRAIN ON BEING RECEIVED at a warehouse is 
mixed with other grain of like quality, losing its 
identity, and warehouse receipts can not be regarded 
as the property or as representing the property of the 
consignor on account of the receipt of whose grain it is- 
sued, so that parting with such particular receipt by 
consignee can be considered a disposal of consign- 
or’s property. 

8. THE USAGE AND CUSTOM of the indiscriminate 
use of warehouse receipts not preserving their ident- 
ity, is not void as against public policy. 


SHELDON, J., delivered the opinion of the 
court: 

This was an action of assumpsit brought by ap- 
pellees against appellant, wherein a verdict and 
judgment were rendered against the latter for 
$1,119.68. 

The appellees, Bensley and Wagner, were com- 
mission merchants, doing business in Chicago, and 
appellant, Samuel Bailey, Jr., a grain buyer at 
Baileyville, Illinois. On the trial it appeared that 
appellant commenced consigning grain and pro- 
duce to the appellees, for sale on commission, in 
the year 1868, and continued so to do until the fall 
of the year 1873. Appellant was in the habit of 
making drafts upon appellees, at the time of 
such consignment, for about ten per cent. less than 
its market value, which drafts appellees paid; por- 
tions of the grain appellant ordered to be held un- 
til he directed it to be sold. Accounts of sales, 
when made, were rendered by appellees to appel- 
lant, as also monthly accounts current, giving items 
of debit and credit, down to December 1, 1873, for 
the last balance debit at that time. This suit was 
brought April 6, 1874. 

The main controversy in this case is in respect 
of these warehouse receipts, appellant insisting 
that the receipts, issued upon the storing of his 
grain, were his property, and that, when appellees 
were directed by him to hold certain grain until he 
ordered its sale, it was their duty to retain the 
identical warehouse receipts issued for that grain. 
Whereas appellees maintain that, according to the 
usage and custom of the transaction of business by 
commission men doing business on the board of 
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trade in Chicago, in holding the grain, or in mak- 
ing sales of it on account of any particular ship- 
per, no attention is paid, by the commission man, 
to the matter of holding or transferring the iden- 
tical receipts, which were received by him when 
that person’s grain was received into the ware- 
house; that the receipts are used indiscriminately, 
except that, in general, the commission merchant 
endeavors, when sales are made, to get rid of the 
oldest receipts first, and to hold his fresh receipts. 
And appellees, therefore, insist that their duty was 
performed, if they at all times kept on hand re- 
ceipts for grain of the several kinds and grades in 
sufficient quantities to represent the aggregate 
amount of grain received by them from their sev- 
eral consignors, and remaining unsold by order of 
such consignors. 

Appellant claims he is entitled to the price the 
particular receipts on account of his grain sold for, 
and only liable for storage to the time of such sale. 
Thus he sent appellees fifteen thousand bushels of 
corn in June, August and September, 1872, with 
orders to hold it. The warehouse receipts issued 
for this corn, appellees sold almost immediately 
upon its arrival, and only $39.16 extra storage had 
then accrued uponit. Yet, though appellant did 
not order the grain to be sold until May, 16, 1873, 
and it was then sold and $1,394.43 extra charges 
had accrued upon it, his claim is that he is entitled 
to the price which the identical warehouse receipts 
originally received for the corn sold for, and is 
only liable for the $36.19 extra charges. Appellees 
insist that he is only entitled to the price of the 
sale May 16, 1873, and is liable for storage up to 
that time. 

The proof as to the mode of doing business is 
that, on arrival in Chicago, the grain is placed in 
one of the elevators or public warehouses by the 
railroad company, and mixed with other grain of 
the same kind and grade, so that its identity is 
wholly lost. 

After the grain has been received, it is passed to 
the credit of the consignee or commission man, and 
a warehouse receipt issued to him in his own name 
—each receipt usually includes all the grain of the 
same grade going into the same elevator on ac- 
count of the consignee for the same day, and not 
unfrequently it covers the grain received from sev- 
eral consignors. The number of the car from 
which the grain is received is written on the back 
of the receipt. All the testimony is that there is 
no regard had to the identity of receipts; that the 
date of the sale of a receipt would be no indication 
of the date of sale on account of the consignor of 
grain received in the cars mentioned on the re- 
ceipt. 

There is no dispute as to the usage and custom 
of the business, and it must be conceded that the 
dealing of the appellees was in conformity thereto, 
and their claim sanctioned thereby, while that of 
the appellant is entirely unwarranted thereunder. 
A person who deals ina particular market must be 
taken to deal according to the general and uniform 
custom or usage of that market, and heqwho em- 
ploys another to act for him at a particular place 
or market, must be taken as intending that the 








business to be done will be done according to the 
usage and custom of that place or market, whether 
the principal, in fact, knew of the usage or custom 
or not. Story on Agency, §§ 60, 96, 199; 1 Chit. Cont. 
11th Amer. Ed. 83; Sutton v. Tatham, 10 A. & E. 
27; Bayliffe v. Butterworth, 1 Welsb, Hurls & 
Good, Ex. Ch. 428; Lyon v. Culbertson, 83 Ill. 33; 
5 Cent. L. J. 401; U.S. Life Ins. Co. v. Advance 
Co., 80 Id. 549. 

We do not see how, as appellant claims, the 
warehouse receipts can be regarded as the prop- 
erty, or as representing the property of the con- 
signor on account of the receipt of whose grain it 
issued, so that the parting with such particular re- 
ceipt is a disposal of the consignor’s property. The 
grain, on being received at the warehouse, is stored 
in common bins, mixed with other grain and loses 
its identity, and becomes incapable of specific des- 
ignation ; that amount of grain is credited to the con- 
signee. The warehouse receipt is given to the con- 
signee as his voucher that he has in that warehouse, 
not the grain of the consignor, nor any particular 
grain, but a certain number of bushels of grain of 
the kind and grade mentioned in the receipt, sub- 
ject to his order and dispcsal. The consignor is 
not named in the receipt. It does not represent 
his particular property; it is not issued to be used 
by him. For his protection and voucher he may 
be supposed to have the railroad receipt on ship- 
ment, and the acknowledgment of the consignee 
of the receipt of the grain. 

True the receipts bear a consecutive number, and 
on the back is specified the number of the car in 
which the grain arrived, whereby the receipt is capa- 
ble of identification as issued upon any particular 
consignor’s shipment of grain, and this is all. Of 
any two receipts issued in respect of different con- 
signor’s for the like amount, kind and grade of 
grain, neither has any special value above the 
other, but they are the exact equivalent of each 
other for all commercial purposes, and the practice 
of indiscriminately disposing of receipts, regard- 
less of the particular consignors, on whose account 
they issued, would seem to be a matter of entire 
indifference to their interest, so long as there be 
kept on hand receipts for the several kinds and 
grades in sufficient quantities to represent the ag- 
gregate amount received from the several con- 
signors remaining unsold. This latter, the custom 
requires to be done, and, if it be done, the correct- 
ness of the charge for storage, up to the time sale 
is ordered, must be acknowledged, as such an 
amount of grain would have been kept in store to 
that time on account of appellant. 

It is contended that the present is like the case 
of pork packed in barrels and marked with the 
owner’s name, consigned for sale, where, by being 
stored ina warehouse with a large quantity of pork 
of the same quality and brand, it does not lose its 
identity as the particular property of the consignor. 
The case of Seymour v. Wyckoff, 10N. Y. 213, which 
is cited by appellant’s counsel as so holding, 
makes the very distinction which here exists. The 
defendant there claimed that the pork of the con- 
signor, by being stored in the inspector’s ware- 
house. with a large quantity of other pork, of a 
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defendant for sale, lost its identity, like wheat 
mixed ina bin, &c. The court say: ‘*The rule 
referred to by the defendant’s counsel, applies only 
to cases where the property, by the mixture, does, 
in fact, lose its identity, and becomes incapable of 
specific designation, &c.. In such a case the owner 
parts with his property as he parts with the means 
of identifying or controlling it; and the person to 
whom it is delivered, instead of being a bailee, be- 
comes a debtor.”» See Chase v. Washburn, 1 Ohio 
St. 244. It was remarked in the case first cited that 


the property was packed in barrels, which were , 


marked so as to identify it as the complainant’s 
property—that there was no reason for pretending 
that there was a confusion or mixture of the prop- 
erty. It is supposed that the present case re- 
sembles that, because the warehouse receipts 
are so marked that the consignor is always capable 
of identification. But this does not respect the 
identity of property that was past identification 
from the time of the storage and nixture, and we 
have endeavored to show that the receipts are not 
the consignor’s property, and do not represent his 
property, but are merely evidence of a debt to the 
consignee. 

It is next urged by the appellant that this usage 
and custom of the indiscriminate use of warehouse 
receipts, not preserving their identity, is against 
public policy, and on that ground should not be 
sustained, but should be declared void. 

It is claimed that the practice furnishes the op- 
portunity for speculation by an agent with his 
principal’s property—that it leads the agent to as- 
sume a position adverse to the interest of his prin- 
cipal—that it is a constant temptation to the abuse 
of confidence reposed, and to unfaithful and dis- 
honest dealing—and that it destroys the means of 
detecting unlawful speculations and frauds by 
agents. 

Without remarking upon the relative advantages 
and disadvantages of the system now in vogue, we 
acknowledge that there is force in the objections 
which are urged against it, and that a contrary 
practice would in tendency operate as a check 
upon violation of duty towards consignors, in the 
way of diminishing temptation thereto, and to haz- 
ardous speculations with a v‘ew to individual profit. 
Still, we are not prepared to hold that the natural, 
necessary or legitimate result of the usage is to 
such a degree in the injurious direction suggested, 
that a court is called upon to pronounce it void as 
against public policy, and annul dealings honestly 
had under it. The long experience had in its favor 
would seem to denote it as of general convenience. 
The supposed evil, although of long duration, has 
never been deemed of sufficient magnitude to at- 
tract legislative attention. 

Although with such usage before the view as we 
may suppose from its notoriety, there has been 
legislation upon warehouses and warehouse receipts 
regulating the subject of such receipts to quite an 
extent, no provision has ever been enacted looking 
towards repression of the practice of parting with 
the identical receipts received upon any particular 
hipment of grain, and not keeping them on hand 


similar inspection brand, and all consigned to the ] 








until the time of making sale on account of the 
particular consignor of such shipment. The laws 
upon the subject appear to have been passed for 
pretection against the frandulent issue of ware- 
house receipts, without any reference to any sup- 
posed risks to the consignor in his dealing with the 
commission man. 

The owner of grain has sufficient means of pro- 
tection. By a provision of the warehouse law he 
may, with the consent of the warehouseman, have 
his grain kept in a separate bin by itself, when the 
warehouse receipt must state on its face that it is 
in a separate bin, stating its number. 

He may instruct the commission man upon the 
subject, and require him to keep the identical re- 
ceipts received npon his shipment of grain, and not 
part with them except when he sells on his account. 

We have thus, we believe, determined the whole 
case, substantially, made in defense, and which 
sufficiently disposes of the points made upon in- 
structions. 

The point is taken further that appellees did not 
show a compliance with the terms of the custom, 
in that they did not make proof that they con- 
stantly kept in their possession warehouse receipts 
of the requisite kinds and grades of grain in quan- 
tities safficient to represent all the grain of all 
their principals which they had received, and which 
the principals had not ordered sold. 

Even if there had been proof of the violation of 
duty in this respect on the part of the consignees, 
we can not think that it would have been attended 
with the consequences which appellant claims, of 
rendering the sale of the receipts taken on the ac- 
count of his grain a conversion of his property. 

As already stated the grain, on being received 
into the warehouse and placed in a common bin, 
mixed with the grain of other persons, lost its 
identity, and the owner parted with his property in 
it, and the receipt taken was not the representative 
of his grain. 

The not keeping on hand by the consignees of 
grain enough to answer all their liabilities for 
grain, might diminish the security of appellant, 
but would not have the retroactive effect to undo 
what had been done, restore to appellant his grain, 
and render the sale of the warehouse receipt a con- 
version of his property. We could allow thereto 
no greater effect than as perhaps it might bear upon 
the charges for storage and insurance. It would 
not seem reasonable that there should be allowed 
any charge for storage or insurance, unless the 
same had in fact occurred. As respects such 
charge the dealings of these parties together had 
been for some five years, commencing in 1868. 
Soon after the Chicago fire of 1871, they agreed 
upon a statement of their account, showing a bal- 
ance at that time of some $3,000 in favor of appel- 
lees. The latter were never in any default, but 
appellant’s account was constantly overdrawn, the 
present suit being for over advances made by the 
appellees. A greatnumber of letters of appellees 
were introduced in evidence, extending over the 
period of the last two years of their dealings, in 
which it is a constant cause of complaint by ap- 
pellees that they were carrying grain for appellant 
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to the disadvantage of both parties. 
two years appellees rendered to appellant detailed 
‘accounts of some ninety-seven sales made by them 
on his account, wherein are contained these items 


During said 


of charges for storage and insurance. No objec- 
tion was made to any of these accounts rendered, 
until since the commencement of this suit. Such 
account of sales rendered and unobjected to may 
be regarded as prima facie evidence of the correct- 
ness of the account. Mertens v. Nottebohms, 4 
‘Gratt. 163; Shepard v. Bank of Missouri, 15 Mo. 
141; Phillips v. Belden, 2 Edw. Chan. 1. And we 
do not regard the evidence of the sale of certain of 
the warehouse receipts taken on account of appel- 
lant’s grain, made before the time the grain was 
ordered and reported sold—up to which latter time 
storage was charged—as impeaching the correct- 
ness of the charge for storage, in view of the proof 
of the practice of the indiscriminate use of re- 
ceipts, and that the date of the sale of the receipt 
would not indicate a sale then on account of the 
consignor of the grain in respect of which the re- 
ceipt was issued. We think the facts and circum- 
stances here afford evidence tending to prove that 
the grain was retained and kept on hand during all 
the time for which storage was charged, and that 
the verdict should not be set aside for want of ev- 
idence in that regard. 
JUDGMENT AFFIRMED. 








MR. JUSTICE MILLER ON RECENT 


CHANGES IN PROCEDURE. 





{Continued from his Address before the New York State 
Bar Association.] 


In several of the New Englaud States and in the 
State of Pennsylvynia, courts of equity, as distinct 
from courts of law, have always been unknown; but 
within the last thirty years they have conferred, to a 
limited extent, equity jurisdiction on their common 
law courts. It is not within the scope of these re- 
marks to discuss the sufficiency of the courts of com- 
mon law, as we received them from our English ances- 
tors, to meet the demands of remedial justice. I take 
it that the struggle of the two States of Pennsylvania 
and Massachusetts, to do without the principles of the 
equity courts, in which struggle they finally yielded to 
the necessity of adopting them, is conclusive on that 
point. But it came very soon to be understood, that 
while the system of chancery law was a necessary ele- 
ment of our jurisprudence, it was not indispensable 
that there should be a separate court for its adminis- 
tration. 

The States accordingly began very early to dispense 
with chancellors, and to require the judges of their 
courts of law to act also as chancellors. But while this 
was done by virtue of the same commission and the 
style of the court was the same, in which the reme- 
dies were administered, there was a separate docket 
for each class of cases, the distinctive modes of pleading 
and practice were kept up, and the courts were in fact 
courts of law and courts of equity. 

But about the time that Massachusetts and Pennsyl- 
vania had come to recognize the necessity of the prin- 
ciple of equity, to the completeness of their system 
of jurisprudence, the State of New York, which has 
taken the lead in all these innovations, or improve- 
ments, as you may choose to call them, began to con- 





sider whether the principles and methods of courts of 
equity were necessarily so antagonistic to those of the 
courts of law, that they could not be combined and ad- 
ministered in the same forum and as part of the same 
system of legal provedure. 

They said, if A has the legal title to a tract of land, 
and sues B to recover possession of it, and B hasa 
valid equitable right to the land and to its possession, 
why must B submit to let A reeover judgment for its 
possession in a court of law, and then file a bill in 
chancery to obtain from A the legal title, and for a 
perpetual injunction against A’s judgment? Why, 
since the same judge, sitting in the same court, must 
try both the action at law and the suit in chancery, 
shall he not do it in one suit, thereby saving both time 
and money to the litigants? The answer tothis ques- 
tions, based as it was on the want of flexibility in the 
forms of action at common law, led to an inquiry into 
the value of these forms, which came to be very much 
distrusted. And no wonder this was so. Actions at 
Jaw were divided into actions of tort and actions of 
contract. These again were subdivided into specific 
forms, and however good or well-founded a plaintiff’s 
right of action might be, he was defeated if he had 
mistaken the form in which he had brought it. If it 
was detinue when it should have been trover orreplevin, 
if it was assumpsit when it should have been debt, or 
trespass when it should have been trespass on the case, 
he was beaten, though his right to recover the sum, or 
thing claimed, was made clear during the progress of 
the suit. And so if he had brought an action at law, 
the subject-matter of which was only cognizable in 
equity, he was when this was ascertained, at whatever 
stage of the litigation, and however clear his right to 
relief, turned out of court with costs, and compelled to 
bring another suit or abandon the assertion of his 
right. 

A very distinguished friend of mine, a former asso- 
ciate of the bench of the Supreme Court, told me this 
story: His father died when he was very young and 
left him some $20,000 in personal property, which the 
executors of the will sold, and they used the money. 
When he became of age he sued these executors and 
their sureties in chancery for an accounting, and for 
the amount due. The case came to the Court of Ap- 
peals of Maryland, which held by a majority of one, 
that a suit in chancery could not be maintained, but 
his remedy was at law. He then brought his action 
at law, which also came into the Court of Appeals, 
whose membership had been changed, and which now 
held that the proper remedy was a suit in chancery, 
for an accounting, and after that an action at law 
might be sustained on the bond. Yet this gentleman 
is very hostile to the system of procedure by which 
the principles and remedies of both law and equity 
are applied in one forum, and in the same action as far 
as they are appropriate to the case. 

Tam quite aware that in the gradual approach which 
I have been making to the subject of the code of prac- 
tice or code of procedure of this State, the main fea- 
tures of which have been adopted by the legislatures 
of two-thirds of the States and Territories of the 
Union, I am coming to a subject in which there is still 
a wide difference of opinion; and in regard to which 
many of the ablest lawyers of this and other States 
differ with me wholly. Not only so, but I am sensible 
that it is a sore subject, and one in regard to which 
men have become partisans with a zeal almost desery- 
ing the name of bigotry. But I should have to aban- 
don the rule of a life-time if I did not on this,as I 
have on all other occasions, express the matured 
convictions of my mind on a subject which lies direct- 
ly in the pathway of appropriate discussion. 

The object of all pleadings in the courts, the obje ct 
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of the courts themselves, is to ascertain the truth in 
regard to controverted facts, and the law applicable to 
those facts. If abandoning any a priori discussion 
of the superiority of the code system, or the common- 
law system of pleading, for these purposes, we look 
to the results as they are seen in the reports of cases 
decided in the higher courts, I think it will be found 
that a much larger proportion of cases were argued 
and decided in those courts on mere questions of 
form in pleadings, and technicalities in practice, 
which determine nothing of the merits of the cases, 
while the old forms prevailed, than since they have 
been abolished. Many, very many causes went to 
theappellate courts aud were there decided on purely 
technical questions as to the form of the action, or the 
form of the plea, which neither touched nor affected 
the very right of the matter. And while questions of 
pleading are even under the code system sometimes 
carried to the Court of Appeal, as they must be under 
any system, I venture to say that taking the volumes of 
reports of all the States which have adopted the code, 
and comparing these volumes as to that class of cases 
before and since its adoption, its advocates will have 
every reason to be satisfied with the reform. 

There may be those present who will think it a suffi- 
cient refutation of this assertion to say: ‘Look at the 
volumes of Howard’s Practice Reports.’’ One answer 
to this reference is, that while Mr. Howard calls his 
volumes ‘ Practice Reports,” that term would as 
fitly apply to any other series of reports as to his. 
The number of his volumes is swelled by report- 
ing everything else as well as practice cases. A 
better answer, however, is found in the fact, that for 
reasons which I shall give, the new system of plead- 
ing has, in the courts of New York, been far more 
productive of contests which reach the higher courts 
than the same system has in any other State where it 
has been tried. 

As I have already said, this State was the pioneer in 
the introduction of the code system. Here it met its 
first and fiercest opposition. The very great number 
of judges who were called to administer it naturally 
led to differences in construction. All these courts 
have reporters, and by reason of the complexity of 
your judicial system almost every section of the code 
was made the subject of conflicting decisions. 

I take the liberty of saying also, that the principal 
source of the contests over the Code of Progedure was 
the hostility of the lawyers and those who then occu- 
pied the bench. All of these had been bred as law- 
yers under a system of pleading very technical, very 
difficult to understand, which constituted of itself a 
branch of learning supposed to be very abstruse and 
very valuable. It was one of the titles to reputation 
and success in the profession. that a man was a good 
special pleader. To find, as many of these erroneously 
supposed, all this learning of a life-time rendered use- 
less was more than human nature could bear with 
composure. 

To see the tyro in the profession, made by this 
change in the law of pleading, as capable of preparing 
a good declaration, a good plea, or a good bill in chan- 
cary, as the patriarch of the bar, to see his blunders 
remedied by the simple proeess of amending the 
pleading, instead of gratifying his adversary by being 
turned out of court as a tribute to that adversary’s 
learning, was very provoking. 

No system of practice, which the ingenuity of man 
could devise, would at first work out satisfactory re- 
sults which should be received with the determined 
hostility that this was, by the lawyers who had to con- 
form to it and the courts which had to introduce and 
construe it. The code, itself, being a first attempt, was 
not of course perfect. It was undoubtedly too minute 
in its details, and wat, therefore, too voluminous. 





It undertook to provide specifically for every exigency 
of the practice, when it would have been wiser, after 
abolishing all technical forms of action and pleading, 
and establishing a few general rules in their stead, to 
have left the courts to perfect the system by the appli- 
cation of those philosophical principles of pleading 
which are essential to all systems, and which go to 
make pleading a science. When the proxlixity and 
minuteness of the code encountered the querulous 
distrust of the courts and the hostility of a profession 
which shrinks from innovation as from a plague, it is 
not to be wondered that it was unpopular. But un- 
der all these disadvantages the general system has come 
to receive the approval of the profession in this State, 
and I suppose that the number of those who would be 
willing to abolish the Code of Procedure is small, even 
in New York. Outside of this State it has met with 
as general approval, wherever it has been tried, as any 
reform in the law can be expected to meet. There 
were those who opposed the substitution of milder 
punishment in the long list of crimes once punished 
by death, including sheep stealing, who thought the 
abolition of imprisonment for debt was a fatal stroke 
at the sanctity of contracts. Even now by a slight 
stretch of conscience in charging fraud, a man who 
can not give bail is thrown for an indefinite time into 
Ludlow street jail, whose only crime is that he can not 
pay hisdebts. Those who have faith in progress, of 
whom I hope always to be one, in the progress of the 
race, in the progress of science, in the progress of the 
science of the law, must make up their minds to en- 
counter the opposition of this class, always and at all 
points, where reform is needed or attempted. 

Fortunately New York stood almost alone in her 
cold reception of the system she was the first to in- 
augurate. The Wells’ Code, as it was called, was 
adopted by the legislature of Missouri about the same 
time that the legislature of New York enacted the 
code, which is attributed mainly to Mr. Field. I am 
not quite sure if the statute of Missouri is not the 
older of the two, but since the legislature of New 
York was sometime in enacting the code which its 
commissioners had reported, it is fair to suppose that 
Judge Wells, who prepared the Missouri code, had the 
benefit of the labors of the New York commission. In 
other States, while it has been subjected to much mod- 
ification, the New York code of procedure is confes- 
sedly the model on which they are all framed, and the 
value of the reform is scarccly controverted. 

As suggestive of the better mode of remedying the 
old evil, without the too sudden introduction of a full 
fledged novelty, I take the liberty of reciting how it 
was done by the State of Iowa. The legislature hav- 
ing appointed three commissioners to revise and cod- 
ify its laws, their report was in the session of 1851 
enacted into a code. The entire body of the laws of 
the State, apart from the common law, was comprised 
in an octavo volume of 684 pages, including index. 
Chapter 104 was devoted to pleading, and chapter 105 
to the trial of causes and its incidents. The chapter 
on pleading contained 33 sections and that in regard to 
trials, 63, and both of them occupied seven pages of 
the book. The first section declared that ‘‘all tech- 
nical forms of action and of pleading are hereby 
abolished.”? A few general definitions of the nature of 
pleading, and provisions for the correction of errors 
and mistakes followed, and the courts were left to ap- 
ply to this skeleton the principles of the science of 
pleading, which are of universal acceptance under all 
systems of practice. The courts and the lawyers with 
few exceptions conformed to the change in the proper 
spirit, and the result is that fewer practice cases are 
recorded in the forty-eight volumes of Iowa reports 
than in any equal number of such volumes in the 
United States. A man who should attempt to make a 
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living by publishing a series of practice reports in that 
State would have to live on a meager fare. 

What remains for legislation to do in this branch of 
our inquiry is, the gradual perfection of the work al- 
ready so far advanced, its introduction into the prac- 
tice of the States which have not yet adopted it, and 
into the practice of the Federal courts. By an act of 
Congress, passed in 1872, the pleading and practice of 
those courts must conform in actions at law as near as 
may be to those of the State courts where the former 
are held. This leaves the pleading and practice in 
chancery cases to rest mainly on the system of the 
High Court of Chancery in England, as it existed 
prior to our revolution, except as it may be modified 
by rules established by the Supreme Court. 

In cases at law the courts which administer the laws 
of Congress, and decide in the courts of the Union the 
rights of American citizens are governed in their ac- 
tion by thirty-seven different codes of pleading and 
practice. 

The administration of justice would be much im- 
proved by a short,a simple, and a uniform code of 
procedure, governing the practice of all the courts of 
the government of the United States, and legislation 
to this end is much to be desired. 





sought for directions as to the place where, and the per- 
sons by whom, the children ought to be educated. 
Malins, V. C., dismissed the petition of the mother, 
and granted an injunction restraining her from taking 
them to Roman Catholic places of worship, with a 
declaration “ that they ought to attend the public wor- 
ship of the Church of England.” Held, (on appeal,) 
that the wife’s petition was rightly dismissed; that the 
father must be left in the possession of his legal right 
to control the religious education of his children; that 
the fact of his having made the children wards of court 
did not amount to an abandonment of that legal right, 
which the court would leave him to exercise according 
to his conscience, and that the court would not assume 
to give any directions as to the method of such exer- 
cise. Held, further, that though there was a difficulty 
in the court’s enforcing an order of a private person 
which it disclaimed the right of examining, yet, as the 
question was one relating to the wards, and the father 
desired that they should not be taken to Roman Cath- 
olic places of worship, the injunction to that effect 
should be continued, but the declaration should be 
omitted. The principle of the court personally exam- 
ing children of tender age, adopted in Stourton vy. 
Stourton, 5 W. R. 418,8 De G. M. & G. 760, discussed. 








SOME RECENT FOREIGN DECISIONS. 


WILL— WRITINGS UPON DIFFERENT PARTS OF 
SAME SHEET OF PAPER—INCORPORATION.— Tovey 
v. Hankinson.—English High Court, Probate Division, 
27 W. R. 140.—The testatrix wrote a testamentary in- 
strument upon the first three pages of a sheet of letter 
paper, but did not sign it. About two years afterwards 
she wrote another testamentary instrument upon the 
fourth page of the same sheet, but made no reference 
to the earlier writing. The later instrument was duly 
executed and attested, but the attesting witness did 
not know that anything was written upon the first three 
pages of the sheet. Held, (following In the Goods of 
Drummond, 8 W. R. 476, 2S. & T. 9), that the writing 
upon three pages was not incorporated with that upon 
the last page, and could not be admitted to probate. 





INFANTS—WARDS OF COURT—RELIGIOUS EDUCA- 
TION—ANTE-NUPTIAL AGREEMENT AS TO RELIGION 
—PARENTAL RIGHT TO CONTROL CHILDREN’S EpDuU- 
CATION—PERSONAL EXAMINATION OF YOUNG CHIL- 
DREN BY THE COURT—INJUNCTION.—IJn re Agar -- 
Ellis.—English Court of Appeal, 27 W. R. 117.—A Prot- 

_estant gentleman, prior to his marriage to a Roman 
Catholic lady, promised her that all the children of the 
marriage should be brought up in the Roman Catholic 
faith. Shortly after the birth of the eldest child, the 
husband retracted the promise, directed his wife to 
have the children educated as Protestants, subsequently 
engaged Protestant governesses, and habitually took 
them to Protestant churches on Sunday. The wife, 
unknown to the husband, took the children on week 
days to confession and services at Roman Catholic 
churches, and imbued their minds with the distinctive 
doctrines of that church, till at last the children—three 
girls of the respective ages of twelve, eleven and nine 
—refused to accompany their father to Protestant 
places of worshtp. -The father having expressed his 
intention to send them away from home to the care of 
a Protestant clergyman, the mother presented a peti- 
tion under the infants custody act, 1873, for an order 
preventing the children from being deprived of her 
care and society, and for directions as to their educa- 
cation which would admit of their being brought up in 
the Roman Catholic faith. The father made the chil- 
ern wards of court, and by a summons in chambers 





DIGEST OF DECISIONS OF THE SUPREME 
COURT OF THE UNITED STATES. 


October Term, 1878. 


CIVIL LIABILITY OF CONFEDERATE MILITARY OFFI- 
CERS FOR OFFICIAL ACTS.—The destruction during the 
late war of cotton within territory under the control of 
the Confederate authorities, which was in danger of be- 
ing captured by United States troops, under the or- 
ders of the rebel military authorities, for the purpose 
of preventing it falling into the hands of the Federal 
army, was an act of war upon the part of the military 
forces of the rebellion, for which the person executing 
such military orders was relieved from civil responsi- 
bility at the suit of the owner voluntarily residing at 
the time within the lines of insurrection.—Ford v. 
Surget. In error to the Supreme Court of Missis- 
sippi. Opinion by Mr. Justice HARLAN. Mr. Justice 
Clifford concurring, cited the following authorities: 
Prize Cases, 2 Black, 666; Vattel, 425; Twiss’ Law of 
Nations (2d ed.), § 239; Chavasse v. Grazebrook, 4 De 
Gex, J. & S. 658; The Helen. L. R., 1 Adm. & Eccl. 4; 
De Burgh’s Marine Int. Law, 123; The Trinidad, 7 
Wheat. 340; 1 Kent’s Comm. (12th ed.), 92; Dana’s 
Wheat. 34, n: United States v. Rice, 4 Wheat. 254; 
Lawrence’s Wheat. 40 and notes; Amy Warwick, 24 L. 
R. 498; Alexander’s Cotton, 2 Wall. 420; Thorington y. 
Smith, 8 Id. 7; Mauranv. Ins. Co., 6 Id. 14; Fleming v. 
Page, 9 How. 615; Neustra v. Lenora, 4 Wheat. 502; 
Thorinton v. Smith,8 Wall. 11; Halleck’s Int. Law, 
chap. ITI, § 21, p. 74; United States v. Clintock, 3 Wheat. 
150; Dole v. Ins. Co.,6 Allen, 392; Bank vy. Bank, 16 
Wall. 495: Dole v. Ins. Co., 2 Cliff. 395; Fifield v. Ins. 
Co., 47 Penn. St. 168; Emerigon on Ins., chap. 12, § 28, 
p. 412; Ins. Co. v. Chester, 43 Penn. St. 495; Hamilton 
y. Dillon, 21 Wall. 87; Horn v. Lockhart, 17 Id. 55; 
Franklin v. Vannoy, 66 N. C. 145; Reynolds v. Taylor, 
43 Ala. 442; Ford v. Surget, 46 Miss. 154; Evans v. City 
of Richmond, Chase’s Dee’s, 554; United States v. Grosse 
mayer, 9 Wall. 75: Sprott v. United States, 20 Id. 461, 
Judgment affirmed. 

PRESUMPTON OF DEATH FROM ABSENCE—MEAN- 
ING OF “BEYOND THE SEAS ”—CONSTRUCTION OF 
STATE CoURT ADOPTED BY FEDERAL CoURT.—The 
general rule is that “a person shown not to have been 
heard of for seven years by those (if any) who, if he had 
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been alive, would naturally have heard of him, is pre- 
sumed to be dead, unless the circumstances of the 
case are such as to account for his not being heard of 
without assuming his death.” Stephen’s Law of Evi- 
dence, chap. 14, art. 99; 1 Greenleaf’s Evi. § 41; 1st 
Taylor’s Evi. sec. 157, and authorities cited by each 
author. But that presumption is not conclusive, nor is 
it to be rigidly observed without regard to accompany- 
ing circumstances, which may show that death, in fact, 
occurred within the seven years. If it appears in evi- 
dence that the absent person, within the seven years, 
encountered some specific peril, or within that period 
came within the range of some impending or immedi- 
ate danger, which might reasonably be expected to de- 
stroy life, the court or jury may infer that life ceased 
before the expiration of the seven years. Mr. Taylor, 
in the first volume of his treatise on the Law of Evi- 
dence, sec. 157, says that “ although a person who has 
not been heard of for seven years is presumed to be 
dead, the law raises no presumption as to the time of 
his death; and, therefore, if any one has to establish 
the precise period during those seven years at which 
such person died, he must do so by evidence, and can 
neither rely, on the one hand, on the presumption of 
death, nor, on the other, upon the presumption of the 
continuance of life.’”? These views are in harmony 
with the settled laws of the English courts, as will be 
seen from an examination of the authorities, (Jn re. 
Phene’s Trust, L. R. 5 Ch. App. 139; Hopewell v. De 
Punna. 2 Camp. 113; R. v. Lumley, L. R.,1 C. C. R. 
196; Lewes’ Trusts. 11 Law Rep. Eq. 236; 32 L. J. 
Ch. 104; 40 L. J. Ch. 507; 29 L. J. Ch. 286; 37 L. J. Ch. 
265), including the leading cases in the Court of Exche- 
quer, of Nepean v. Doe, d. Knight, 2 Meeson & Welsby, 
914, in error from the Court of King’s Bench. In that 
ease Lord Denman, C.J., said: ‘*‘ We adopt the doc- 
trine of the Court of King’s Bench, that the presump- 
tion of. law relates only to the fact of death, 
and that the time of death, whenever it is 
material, must be a subject of distinct proof.’”? Tothe 
same effect is Mr. Greenleaf, and the preponderance of 
authority in this country: 1 Greenleaf Ev. sec. 41; 1 
Sawyer, 653; 36 Me. 176; 11 N. H. 191; 12 Allen, 133; 1 
Mete. 204; 1 Houst. 467; 46 Ill. 230; 1 Marshall, 278; 1 
Geo. 538; 49 Ala. 156; 7 Texas, 178; 11 Rich. (S. C.) 
323; 62 Mo. 26 and 121; 2 Daiy, 319; 1 Barbour Chy. 
456. And such seems to be the settled doctrine in 
North Carolina. In Spencer vy. Moore, 11 Ire. 160, the 
Chief Justice of the Supreme Court of the State said: 
**The rule as to presumption of death is, that it arises 
from the absence of the person from his domicil with- 
out being heard from for seven years. But it seems 
rather to be the current of the authorities that the pre- 
sumption is only that the person is then dead, namely, 
at the end of seven years; but that the presumption 
does not extend to the death having occurred at the 
end, or any other particular time within that period, 
and leaves it to be judged of as a matter of fact accord- 
ing to the circumstances, which may tend to satisfy the 
mind that it was an earlier or later day.” The question 
again arose in the subsequent case of Spencer v. Roper, 
13 Ire. 333-4, when that court re-affirmed Spencer v. 
Moore, and referring with approval to the doctrine an- 
nounced by the Court of King’s Bench in Doe v. Nepe- 
an, 5 Barn. & Adolph. 86 (same case as 2 M. & W. 914, 
supra), said: ‘‘ Where a party has been absent seven 
years, without having been heard of, the only pre- 
sumption arising is that he is then dead; 
there is none as to the time of his death.” 
But it is contended, that in view of the absence of the 
appellants from North Carolina for many years prior 
to the sale of 1853, and their continuous absence since 
that date, their rights are protected by the saving in 
the North Carolina statutes, in favor of persons who, 
having causes of action, were “beyond the seas”? when 
they accrued. We are not unaware of the construc- 








tion which this court has, in several decisions, placed 
upon the phrase “beyond the seas,” as used in stat- 
ute of limitation. In Faw vy. Roberdeau, 3 Cranch. 176, 
this court,in considering the meaning of the words “tout 
of this Commonwealth,” employed in a Virginia stat- 
ute of limitations, said: ‘*Beyond thesea and out of the 
State are analogous expressions, and are to have the 
same construction.” In Murray v. Baker, 3 Wheaton, 
545, involving the construction of a Georgia statute of 
limitation, this court held that the words “beyond the 
seas”? must be held equivalent to without the limits of 
the State.” In Bank of Alexandria v. Dyer, 14 Pet- 
144, the same views were expressed as to a Maryland 
statute of limitations. While the court in that case 
approved the interpretation of the words ‘*beyond the 
seas,’”’ as given in previous decisions, it said that its 
construction was in harmony with the uniform decis- 
ions of the courts of Maryland. In Shelby v. Guy, 1% 
Pet. 366, the court was required to interpret the 
same words in a_ statute of limitation which 
was in force in Tennessee before its separation from 
North Carolina. Mr. Justice Johnson, in his opinion, 
declared that it was neither sensible nor reasonable to 

construe these words according to their literal signifi- 
cation. Upon the suggestion, however, that a contrary 
decision had then recently been made in Tennessee, the 
court withheld any positive decision upon the point, 
in the hope that the courts of the State would, in due 
time, furnish such light upon its settled law as would 
enable this court to come to a satisfactory conclusion 
upon the question. The court at the same time de- 
clared, as they had previously done in the case of 
Green v. Neal, 6 Pet. 300, andas they subsequently did 
in Harpending v. Dutch Church, 16 Pet. 493, and Lef- 
fingwell v. Warren, 2 Black, 599, that the fixed and re- 
ceived construction by the State courts of local stat- 
utes of limitation furnish rules of decision for this 
court so far as such construction and statutes did not 
conflict with the Constitution of the United States. 

Guided by the doctrines of these cases, let us inquire 

whether the phrase “‘ beyond the seas,” used im the 
statutes of North Carolina, has received a fixed con- 
struction in the courts of that State. As early as 1811, 
in the case of Whitlock v. Walton, 2 Murphey’s Law & 
Eq. 23-4, the Supreme Court of North Carolina con- 
strued the words, ‘beyond the seas,”? which are em- 
ployed in the statute of limitations of 1715. It was 
there claimed thata citizen of Virginia, who had a 
cause of action against a citizen of North Carolina, but 
who did not sue within the period fixed by the stat- 
utes, Was within the saving made for the benefit of 
those “‘ beyond the seas.” But the Supreme Court of 
that State said: ‘The plaintiff is certainly not within 
the words of the proviso, and it does not appear to the 
court that he falls within the true meaning and spirit of 
it. Great is the intercourse between the citizens of this 
State and the citizens of other States, particularly ad- 
joining ‘States; and if suits were permitted to be 
brought on that account against our own citizens at any 
distance of time, by citizens of other States, the mis- 
chief would be great.” That case was approved in 
Earle v. Dickson, 1 Dey. 16, decided in 1826. We have 
been referred to no later case in that court which, in 
any respect, modifies these decisions. Consequently our 
duty is, without reference to our former decisions, 
to adopt, in this case, the construction which 
the Supreme Court has given to the limita- 
tion statute of that State. In so doing we pursue the 
precise course marked out in the case of Green v. 
Neal, 6 Pet. 300, where this court said: “In the case of 
Murray v. Baker, 3 Wheat. 540, this court decided that 
the expression ‘beyond seas’ and ‘out of the State,’ 
are analogous, and are to have the same construction. 
But suppose the same question should be brought be- 
fore this court from a State where the construction of 
the same words had been long settled to mean beyond 
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seas, would not this court conform to it?” 
tion was answered by saying, that ‘tan adherence by 
the Kederal courts to the exposition of the local law, 
as given by the courts of the State, will greatly tend to 
preserve harmony in the exercise of the judicial power 


The ques- 


in the State and Federal tribunals.” It results that 
the absence of the plaintiffs in error from the State of 
North Carolina, but within the United States, does no 
bring them within the savings made for persons “be- 
yond the seas.”— Davie v. Briggs. Appeal from 
North Carolina. Opinion by Mr. Justice HARLAN. 
Decree affirmed. 





ABSTRACT OF DECISIONS OF SUPREME 
COURT OF MISSOURI. 


October Term, 1878. 


[Filed December 2, 1878.] 


Hon. T. A. SHERWOOD, Chief Justice. 
* ‘Wo. B. NAPTON, 
** WaRWICK HouGH, 
“« E. H. NorRTON, 

“ JOHN W. HENRY, 


Judges. 


LIMITATIONS — WHERE STATUTE ONCE CoM- 
MENCES TO RUN, FRAUDULENT CONCEALMENT 
DOES NOT OPERATE TO INTERRUPT THE BAR FROM 
BECOMING COMPLETE BY LAPSE OF TIME LIMITED 
FOR COMMENCEMENT OF ACTION.—This was an ac- 
tion for the conversion by defendant of a sum of 
money alleged to have been left with him by plaintiff 
as a special deposit. It was an action ex delicto, and 
not ex contractu. It appeared that plaintiff made the 
deposit in June, 1864, and that he demanded the pack- 
age containing the money July 20, 1864, of defendant, 
who refused to deliver it to him. Suit was instituted 
September 1, 1871. Among other defenses defendant 
relied on the five years’ bar of the statute of limita- 
tions. Sec. 10, Wag. Stat. 918. Plaintiff alleged as an 
excuse for not having commenced his action sooner 
that defendant told him his safe had been robbed, and 
the package containing the money taken by the bush- 
whackers, and that he relied upon defendant’s repre- 
sentations, which he did not discover to be false until 
the beginning of the year 1870. The evidence showed 
the safe had been robbed July 20, 1864. Held, 
whether the case thus stated is within Sec. 24, Wag. 
Stat. 920, it is not necessary to determine. If plaintiff 
demanded of defendant his money on the 20th of 
July, 1864, and defendant refused to deliver to him, he 
then had a complete cause of action. The statute 
then commenced to run, and the false and fraudulent 
representations made by defendants did not prevent 
plaintiff from suing on that cause of action, or the 
statute continuing to run against it. If demand was 
made forthe package by plaintiff, and defendant re- 
fused to deliver to him, the fact that afterwards his 
safe was broken open and the package stolen, would 
have constituted no defense whatever to an action by 
the depositor to recover his money; and an instruc- 
tiou asking that if these facts were proven the jury 
should find for the defendant, under the bar of the 
statute above cited, should have been given. Re- 
versed and remanded. Opinion by HENRY, J.—Battle 
v. Crawford. 


CRIMINAL PROCEDURE — JUROR NOT PERMITTED 
TO IMPEACH VERDICT — JURY WITHOUT LEAVE OF 
COURT NOT ALLOWED, AFTER CASE IS CLOSED, TO 
VIEW GROUND WHERE OFFENSE WAS COMMITTED, 
OR TO EXPERIMENT TO TEST CREDIBILITY OF WIT- 
NESSES.—Defendant was indicted for an assault with 





intent to kill. The assauit was committed on one 
Burgoon, who was in his bed asleep, between ten and 
eleven o’clock at night, at his home in the country. 
That the assault was cowardly and murderous was 
not questioned; the only question being whether de- 
fendant did the deed, as the night was dark and the 
evidence necessarily circumstantial, it strongly point- 
ing to defendant, and not implicating any other per- 
son. Defendant was convicted, and brings his writ of 
error, alleging, among other things, the misbehavior 
of the jury. It appeared from affidavits of some of 
the jurors and of third parties, filed in support of the 
motion to set aside the verdict, that a portion of the 
jury, after the close of the argument, and after they 
had retired, experimented with an old shoe with a 
hole cut through the sole by making “tracks” in the 
sand and dust with it, similar to the tracts testified to 
on the trial as being in the lane leading to Burgoon’s 
house. Held, 1. It is well settled that jurors are not 
allowed to impeach their own verdict. State v. 
Coupenhaver, 39 Mo. 430, and cases there cited. 2. 
Disregarding the affidavits of the jurors, which were 
clearly inadmissible, it still appears that a portion of 
the jurors experimented with a view to ascertain a 
fact testified to on the trial, and to test the credibility 
of a witness who testified in regard to that fact. Such 
experiments, without leave of the court, are highly 
improper. In some States, juries are allowed by the 
court, under charge of sheriff, to view the ground 
where the offense is charged to have been committed 
(State v. Knapp, 46 N. H.), and there has been un- 
doubtedly some relaxation of the strict rules prevail- 
ing in old times, in regard to juries, after the cause 
had been submitted to them. But where a portion of 
the jury make experiments, as above stated, it is to 
be presumed that they communicated the result to 
the other jurors, thus introducing evidence ona very 
material point in the case in the absence of defendant 
and the court, and their verdict may have been based 
upon the fact thus ascertained. 3. The fact that de- 
fendant’s counsel urged the jury to make the experi- 
ment can not palliate the misconduct of the jury. The 
judge who presided at the trial should not have al- 
lowed them to be misled as to their duties as jurors, 
Opinion by NAPToN, J.—State v. Sanders. 


CRIMINAL PROCEDURE — FILING OF INDICTMENT 
—EVIDENCE OF GOOD CHARACTER OF DEFENDANT 
HOW PROVEN.—Defendant, indicted for murder in the 
first degree, was, upon trial, convicted of manslaughter 
inthe second degree, and on error alleges divers errors. 
The indictment was only endorsed ‘a true bill,” sign- 
ed by the foreman, and marked by the clerk. Held, 
1. That this was sufficient. State v. Pitts, 58 Mo. 556; 
2 Wag. Stat. 1086, § 1, expressly forbids clerks from 
making any entry on minutes in reference to the in- 
dictment where a felony is charged, unless defendant 
is inecustody or on recognizanee. The indictment be- 
came a part of the record of the court when returned 
by the grand jury, in accordance with section 21,2 Wag. 
Stat. 1084. This was so ruled in State v. Clark, 18 Mo. 
432. The clerk in the case at bar had endorsed the bill 
as “filed,” and this in connection with the endorse- 
ment of the foreman showed that if had been “re- 
turned” by the grand jury in open court. See Baker 
v. Henry, 63 Mo. 517, and State v. Gowen,7 Eng, 
(Ark.) 62. 2. The absence of defendant during a por- 
tion of the argument on part of the prosecution, in 
the absence of anything to show he was prejudiced 
thereby, was not sufficient ground to set aside the ver- 
dict. 3. Although there was no formal arraignment 
of defendant, yet the record shows he pleaded “ not 
guilty,” and this is a waiver of that requirement. 
State v. Braunscheweig, 36 Mo. 377; State v. Saunders, 
53 Mo. 234. 4. Testimony as to general moral character 
of defendant as a moral man and a peaceful, law- 
abiding citizen in the neighborhood in which he lived, 
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was excluded, because the witnesses who had known 
defendant for years were only able to state, as a rea- 
son for answering that his reputation was good, that 
they had never heard it discussed or questioned. This 
was error. Frequently the highest evidence which can 
be offered in this regard is of this negative character. 
A reputation may with justice well be called good 
which no slanderer has ever ventured, even so much 
as to question, and the authorities abundantly show 
that the person testifying need not base his means of 
knowledge on what is “‘generally said” of the person 
whose character is in question, but may base it on evi- 
dence of the negative character above noted. Lemons 
v. State, 4 W. Va. 755; Gandolfo v. State, 11 Ohio St. 
114; Rowton’s Case, L. & C. C. C. Rep. 536. Revers- 
ed and remanded. Opinion by SHERWOOD, C. J.— 
State v. Grate. 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT COMMISSION OF OHIO. 


December Term, 1878. 


{Filed December 18, 1878.] ° 


Hon. W. W. JOHNSON, Chief Judge. 
a ae gt ScoTT, 
. T. WRIGHT 
“ Loraer Day,’ { Judges. 
“ T. Q. ASHBURN, 


FORGED NOTE—PROMISE—PRINCIPAL AND AGENT. 
1.—A mere promise by the supposed maker to pay a 
forged note, without any new consideration, and with- 
out circumstances creating an estoppel against the 
promisor, does not become a binding contract creating 
a liability to pay such note. 2: The principle of agency, 
by which a principal may rectify the unauthorized act 
of his agent, does not apply to the alleged ratification 
of a forged note; the act of the agent being voidable, 
may be ratified, the act of the forger is void, and can 
not be ratified. Judgment affirmed. Opinion by 
WriGut, J.— Workman v. Wright. 


’ PARTNERSHIP—DECLARATIONS OF PARTNER—Ev- 
IDENCE.—1. On an issue denying partnership, the dec- 
larations of one charged with being a partner are com- 
petent against him; but such declarations made when 
the other alleged partner is not present, are incompetent 
to charge the absent party with that relation, 2. After 
the death of G an action was brought against his admin- 
istrators, and one P charging that P and G were, in the 
life-time of G, partners in business, and as such part- 
ners became and were indebted to plaintiff K. «The 
administrators of G, answered denying each and every 
allegation in the petition, except the rejection of the 
claim. P answered: 1. By general denial. 2. Ad- 
mitting his individual liability and alleging part pay- 
ment. 8 Plead his final discharge in bankruptcy, 
which was not denied by reply, or otherwise contro- 
verted. Held, that under the pleadings no testimony was 
required or admissible to establish a claim against P, 
and that his declarations tending to prove his liability 
as a partner of G were improperly admitted, because 
calculated to mislead and induce the jury to charge the 
estate of G with a partnership liability. 8. When the 
testimony of a witness, called to discredit another for 
truth, shows that he is testifying from his personal 
knowledge and not from the general reputation of the 
person whose testimony is sought to be discredited, it 
is not error to exclude it. It is error, however, to re- 
ject the testimony, when the answer of the witness 
manifestly shows he testified from a knowledge of the 





general reputation of such person for truth and verac- 
ity. Opinion by ASHBURN, J.—Cowan v. Kinney. 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT OF OHIO. 


December Term, 1878. 
[Filed December 16, 1878.] 


Hon. WILLIAM WHITY, Chief Justice. 
* W. J. GILMORE, 
** GEO. W. MCILVAINE, 
OW. W. BOYNTON, 
“ JOHN W. OKEY, 


Associate Justices. 


CRIMINAL LAW — INSTRUCTIONS — CONDUCT OF 
TRIAL.—1. To maliciously enter a storehouse, and 
attempt to steal anything of the value of thirty dol- 
lars or more, is an “attempt to commit a felony,’ 
within the meaning of section 5, title 1, chapter 4, of 
the crimes act. 74 Ohio Laws, 249. 2. Under section 
33, title 2, chapter 6, of the penal code (74 Ohio Laws, 
349), special instructions given to the jury in writing 
after argument, are not required to be taken by the 
jury in their retirement, where the principal charge is 
not required to be writing. 3. Itis no ground for 
the reversal of a judgment, that a new trial was made, 
argued and overruled in the absence of the prisoner, 
where no objection was made till after the sentence. 
Motion overuled. Opinion by GILMORE, J.—Griffn v. 
State. 


JUROR—W RONGFUL PERSONATION.—1. Where, in a 
capital case, a person not summoned as a juror per- 
sonates one who was returned on the venire, sits at the 
trial and joins in a verdict of guilty, the verdict will 
be set aside and a new trial granted, it appearing that 
neither the prisoner nor his counsel was guilty of 
laches. 2. The act of May 7, 1877 (74 Ohio Laws, 218), 
regulating the selection of jurors for the county of 
Cuyahoga, is not a law of a general nature-within the 
meaning of section 26, article 2 of the Constitution. 
Judgment reversed. Opinion by BOYNTON, J. Gil- 
more and Okey, J.J., dissented as to the second prop- 
osition of the syllabus.—McGill v. State. 
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ABSTRACT OF DECISIONS OF COURT OF 
APPEALS OF KENTUCKY. 


September Term, 1878. 


Hon. W. S. Pryor, Chief Justice. 
“6M. H. Corer, 
“ J. M. ELLIOTT, } Judges. 
“ 6T. H. HINEs, 


ASSIGNMENT OF NOTE—LIEN.—1. The assignee of 
a note taken in part payment for land must use due 
diligence to collect it, in order to preserve his lien re- 
tained in his deed, as against the vendee who made the 
payment by the transfer or assignment of the note. 
The lien retained in such a case exists only so long as 
the assignor remains liable on his assignment. 3. 
When the assignor of two notes, secured by alien on 
land, has been released from liability on his assigment 
of one of tha notes, by the laches of the assignee, the 
proceeds of the land in lien should be applied equally 
to the two notes. Reversed. Opinion by Pryor, C. 
J.—Green v. Cummins. 
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CONDITIONAL DEVISE NOT VOID FOR UNCER- 
TAINTY.—“If my sister E, after the death of her hus- 
band G, becomes reconciled to my and her brother T, 
and his and her sisters, within one year after the 
death of said G, my executors are directed to pay over 
to her one equal sixth part of my estate: but if she is 
not so reconciled within that period than that sixth 
part * * * * is to pass to my other sisters, brother 
T,” ete. In reversing the judgment of the lower court 
adjudging the foregoing devise to be void for uncer- 
tainty: Held, 1. In devises upon such precedent con- 
ditions, the devisee claiming must show that the con- 
dition has been performed, Until performance there 
is no devise, and without performance the devise must 
fail. But inthis case the brother and sisters can not 
defeat the devise by refusing to become reconciled to 
E. The devise in this case is directed to be placed in 
the hands of a receiver, to be held and managed by 
him until the expiration of the term at which it must 
fail or take effect by the performance or non-per- 
formance of the condition precedent attached to it. 
Reversed. Opinion by COFER, J.—Page v. Frazer. 


PURPRESTURE —“PUBLIC RoapD.”—1. A street in an 
incorporated town is not a public road, within the 
meaning of sec. 51, ch. 91, Gen. Stats., providing a 
punishment for erecting a fence in or across a public 
road. 2. The purpresture of a street is a common law 
offense, punishable by indictment, but can not be 
punished under an indictment for obstructing a 
public road. 3. The record of an indictment and 
judgment against J for obstructing a street was not 
competent evidence on the trial of a subsequent in- 
dictment against J and A for obstructing the same 
street. Reversed. Opinion by ELLIotTT, J.—Clark v. 
Commonwealth. 


PRINCIPAL AND AGENT—SUIT—DEMAND—USAGE. 
—1. Demand before suit against an agent by his prin- 
cipal is unnecessary, where the agent received money 
for his principal under a contract, whereby he agreed to 
remit, on or before the last day of each month, the 
balance due, by draft or otherwise, as directed. 2. 
Usage becomes a part of a contract only when the pre- 
sumption arises that they so intended. If the parties 
expressly or by implication exclude the usage, evi- 
dence of its existence is not admissible. A usage that 
is unreasonable does not become a part of the contract. 
In this case the usage relied on did not affect the writ- 
ten contract. After the removal of appellant as its 
agent, the appellee insurance company instituted this 
action against him, charging a breach of contract by 
failure to pay over collections to the amount of $1,045,- 
63. The answer of appellant sets up as a defense a 
purol agreement alleged to have been made with the 
company at the time of the execution of the written 
contract, by which appellant was to have, in case of 
removal, commissions on the renewal premiums on 
business obtained by him, for at least three years from 
date of removal. He also alleges that, by a general 
custom among insurance companies, he was entitled 
to commissions as aforesaid amounting to $2,487.59, 
and that the contract was entered into with reference 
to this custom, etc. The judgment of the lower court 
sustaining demurrer to the answer of appellant is af- 
firmed. Opinion by H1INEs, J.—Castleman v. South- 
ern Mutual Insurance Company. 








QUERIES AND ANSWERS. 





1. Poricy or Lire INSURANCE—“ SANE OR IN- 
SANE ”’ CLAUSE.—A policy of life insurance provides 
that, “if the assured die by his own hands, sane or 
insane, the policy shall be null and void.” If it be 
shown that the assured committed suicide while in- 





sane, will the words sane ov insane prevent a recovery 
on the policy. 
OTTUMWA, Ia. J. 





[This clause, though of recent use in life insurance 
policies, has been sustained in several cases. See Bige- 
low v. Berkshire Life Ins. Co. (Supreme Court of the 
United States, October term, 1876), 4 Cent. L. J. 53; 
Pierce v. Travelers Ins. Co., 34 Wis. 389; Snyder v. 
Ins. Co., 4 Big. Cas. 428. Our correspondent will find 
an instructive review of the subject, written by Hon. 
J. O. Pierce, of Memphis, in the number of this 
JOURNAL for January 19, 1877.—Ep. CENT. L. J.] 





2. CONTRACT—SCHOOL TEACHER—RECOVERY.—A 
hires with Union School District, in the capacity of 
principal and teacher for ten months (a school year) 
at $100 per month, the district reserving the right to 
terminate the contract by giving four months’ notice 
of its determination to do so. After three months of 
school a contagious disease (small pox) prevails to 
such an extent that the district board close the school 
without consulting the teacher—notifying A to hold 
himself in readiness to re-open the school whenever 
the board think it prudent to do so. After two 
months’ vacation the board order A to re-open the 
school, which he does, and continues during the bal- 
ance of the school year. Can A collect his wages for 
the two months’ vacation, during which time he was 
at all times in readiness to go on with tha school? 

ALPENA, MICH. C. 





3. PROMISSORY NOTE—SATISFACTION — RELEASE. 
—The firm of A & B gave their promissory note to the 
firm of G & D for $1,000. G & D endorse the note to E. 
E sues both firms on said note, but, before judgment, 
in consideration of the $600 he gave A, a receipt in full 
satisfaction of the note—the receipt not being under 
seal. E then takes judgment against the other maker, 
who was insolvent at the time, and the endorsers, C & 
D, and enters satisfaction of the note as to A. 1. 
Did the receipt not under seal release A? 2. If 
not, did the entering of satisfaction upon the record, 
as to A,release him? 3. In either case, what would 
be the remedy of the wer years after the 
judgment was rendered? 4. If, ih either case, A was 
released, would that release C & D? 


LOUISIANA, Mo. J. W. M. 





4. MECHANICS LIEN.—A is a sub-contractor, and 
files a claim for a mechanics’ lien, and serves notice 
on the owner within the 30 days provided by the Iowa 
statute, but in both claim filed and notice served, fails 
to describe property correctly; the owner has no other 
property, the property has not been transferred. Is the 
mistake in discription such an one as can be corrected 
in a court of equity. 





5. MECHANICS’ LIEN.—A is owner of town-lots, B a 
contractor is indebted to A, and contracts to erect a 
building on A’s lots—consideration being the said in- 
debtedness. B sub-lets part of the work to C, who 
has no notice of said indebtedness. Is C entitled to 
mechanic’s lien under the lien law of Iowa. M. 








BOOK NOTICES. 





MASSACHUSETTS CITATIONS.— A Table of Cases: 
Overruled, Denied, Doubted, Criticised, Approved 
and Cited by the Supreme Judicial Court; also a list 
of legal maxims and errors in citation found in the 
opinions of the court. By GEORGE FRED. WILLIAMS, 
of the Suffolk Bar. Boston: - Little, Brown & Co. 
1878. 















THE CENTRAL LAW JOURNAL. 








This is a useful compilation, as it enables the lawyer 
to ascertain more exactly the value of a particular pre- 
cedent. It points out, whenever a decided case has 
been commented on by the Massachusetts Supreme 
Judicial Court; how cases in that court have been 
quelified, approved or overruled in later cases; what 
weight has been given, in that court, to the opinions 
of other courts, and more especially it shows what 
common-law cases have been approved, and what ones 
have been rejected by the Massachusetts judges. The 
book is larger than would be expected, containing over 
700 pages. 


HUBBELL’s LEGAL DIRECTORY, for 1878-9, the ninth 
annual volume, contains, in the place of the repealed 
bankrupt law, a full synopsis of the Insolvent and 
Assignment laws of the different States. This, with 
a digest of the laws concerning jurisdiction and prac- 
tice of the circuit and district courts of the United 
States, renders the work of considerable value to the 
practitioner. The other contents of the work are: a 
list of attorneys in the United States, Canada and 
Europe; a synopsis of the laws of each State and ter- 
ritory and of Canada, relative to the collection of debts, 
the execution and acknowledgment of deeds and wills, 
the taking of depositions, descent of property, interest, 
tax-law, mortgages, claims against estates, time and 
place of holding courts, State and federal, &c., &c. Itis 
published by J. H. Hubbell & Co., 24 Park Place, New 
York.——RaILWaY LAW FOR RaILWway MEN, is the 
title of a small hand-book of fifty-eight pages, written 
by Charles L. Bonney, and published by the Railway 
Age Publishing Company of Chicago. The author, 
from an examination of the cases, draws the conclu- 
sion that nine out of ten actions brought against rail- 
roads for injuries to persons or property might have 
been prevented, had the employee understood some- 
thing about railroad law. He, therefore, offers this 
pamphlet for the legal instruction of railway employ- 
ees. The decisions of the courts in the cases of Pas- 
sengers; The Passenger’s Ticket; The Ejectment of 
Passengers; The Passenger’s Baggage; The Duties of 
the Employee, and the Civil and Criminal Re- 
sponsibility of the Employee, are given in the form 
of a digest, and a very complete index is added. 


_ 
—>— 


THE SOUTHERN LAW REVIEW for December-Jan- 
uary contains the first part of a valuable article on 
Composition at Common Law, by Orlando F. Bump, 
Esq.; an able paper on Extra Territorial Crime, from 
the pen of Dr. Francis Wharton, and a monograph on 
the Liability of Railroads for Causing Fires, covering 
over sixty pages, and in which all the English and 
American cases, down to the last case decided, are col- 
lected and examined. The book reviews are, as usual, 
critical and interesting, and the Digest of American 
Case Law since the October-November number is com- 


plete. 














NOTES. 





Hon. GEORGE SHARSWOOD has been selected as 
Chief Justice of the Supreme Court of Pennsylvania, 
vice Judge Agnew, whose successor on the bench,Judge 
Sterrett, was elected last November.—Mr. Justice 
Hunt, of the Supreme Court of the United States, has 
had a paralytic stroke, and is reported in a dangerous 
state.——Ransom Balcom, formerly a Judge of the Su- 
preme Court of New York, died at Binghampton on 
the 6th inst., aged about sixty years. He was on the 
Supreme Court bench upwards of twenty years, re- 
signing in 1877 on account of ill health.——James B. 
McKean, formerly Chief Justice of the Supreme Court 
of Utah, died at Salt Lake City on the 5th inst. He 
was born in New York in 1821. He was a county judg 





in that State in 1854, and represented that State in Con- 
gress for two terms. In 1870 he was appointed Chief 
Justice of Utah, and held that position for five years. 
——Mr. John H. Stewart, the reporter of the New Jer- 
sey Equity Decisions, complains of the want of uni- 
formity in the titles in the digests and reports of this 
country. In order that a uniform system should be 
adopted, he suggests the appointment of a commis- 
sion which shall contain men familiar, and able to deal 
with the question—Chief Justices Waite and Cooley, 
Judges Dillon, Sharswood and Cooper, for example— 
and to which each reporter shall submit his plan of in- 
dexing—the best to be selected and announced by the 
commission. He thinks that the following reports, in 
the order named: Michigan, Heiskell (Tenn.) Missis- 
sippi and Iowa—taking all in all, contain, perhaps, the 
best indexes, so far as the selection of appropriate 
titles and cross-references are concerned.—The Alba- 
ny Law Journal, of the 11th inst., says: ‘‘ Mr. Isaac 
Cate, of Boston, though long since scotched, continues 
to wriggle his tail. His ‘24th’ circular, attacking 
Judge Dillon, has just been issued, and is as weak, as 
malicious, and as contemptible a performance as was 
ever put in type. We can assure Mr. Cate that he has 
suffered more—has more to fear—from the treachery 
and the recklessness of his own passion, than from the 
‘corruption’ of Judge Dillon.”’——Sir James F. Ste- 
pheu has been appointed to the English High Court of 
Justice, vice Baron Cleasby. 


GOVERNOR PHELPS’ message to the legislature of 
this State does not omit a reference to the necessity of 
devising some means to relieve the block in the Su- 
preme Court. Since October, 1877, this court has not 
been able to dispose of all the new cases submitted; 
on the first day of the present term there were 980 
cases on its docket. Several methods of getting rid of 
this state of affairs are suggested, of which the Gov- 
ernor favors the last. The first is to establish two ap- 
pellate courts, one on the north side, the other on the 
south side of the Missouri river, and vest these with 
powers similar to those conferred on the St. Louis 
Court of Appeals. The second is to appoint a com- 
mission, to which cases pending in the Supreme Court 
shall be referred by that court, the commissioners to 
submit their statement of the cases, with their opinion 
on the same, to the Supreme Court for confirmation, 
and judgment to be entered accordingly. The last is 
to add two more judges to the Supreme Court, then 
organize the court into two tribunals from time to 
time, to consist of at least three judges, each tribunal 
to bein session at the same time and place, and the 
judgment of each tribunal to be the judgment of the 
Supreme Court. The first plan, provided no appeal 
were allowed from the decision of the appellate courts, 
and in cases where the final judgment of the Supreme 
Court is necessary, the suits to be taken there with- 
out the useless delay of passing them through an in- 
termediate tribunal, is worthy the consideration of the 
bar, and is probably the best yet brought forward. 
The second plan, if adopted as suggested, would 
afford no relief, for before the Supreme Court 
could confirm a judgment it would have to be 
satisfied of its correctness, and this would involve 
an examination of every case by it—the very thing from 
which it is desired to relieve that tribunal. But the 
plan favored by the Governor appears to be the least 
perfect of all. Two courts with final jurisdiction 
throughout the State, would not be long in repeating 
the history of the English eourts when the Queen’s 
Bench, and the Common Pleas and the Exchequer held 
different doctrines on a score of subjects; when in one 
court a suitor might recover, while in the other he 
could not. Yet there was a court where the decisions 
of these tribunals might be reviewed, while the plan 
proposed here provides for no such contingency. 
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